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TRIAL OF DR. COOLIDGE. 


THe trial of Dr. Coolidge was commenced at Augusta, 
(Me.) on the 14th of March. The prisoner was charged with 
the murder of one Edward Matthews at Waterville, on the 
30th of September, 1847. The interest excited by the mur- 
der of Matthews and the trial of Coolidge has not been con- 
fined to the immediate vicinity, and we have taken some pains 
to procure and preserve several of the facts, which may inter- 
est the profession. 

Dr. Coolidge was a physician in Waterville. His practice 
was extensive and respectable, and up to the time when the 
charge of murder was first brought against him, he enjoyed, 
to an unusual degree, the confidence of the community among 
whom he dwelt. 

The circumstances attending the murder cannot be set 
forth without some minuteness of detail. On the morning 
of Friday, October 1, 1847, the body of the deceased was 
discovered in the cellar under the shop of Mr. Shorey, and in 
the building, the second story of which was formerly occupied 
by the prisoner as his office. There were marks of violence on 
the head and body, but they did not appear to have resulted 
from wounds which could have caused death. The boots of 
the deceased were perfectly clean, and the clothes were not 
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soiled, circumstances from which it was at once inferred that 
the deceased could not have been walking in the streets, 
nor could he have died after a violent struggle. He was 
last seen at the Parker House (Waterville), on the pre- 
ceding night between eight and nine o’clock, and when the 
body was found, the next morning, a watch and some money 
which he was known to have had on the preceding evening, 
were both missing. 

A coroner’s inquest being, of course, called at once, Dr. 
Coolidge attended, professionally. He also made a statement, 
as a witness, that the afternoon before, Matthews called at his 
office to borrow money for two gentlemen who were speculating 
in western lands, but that he told him he had none to spare ; 
that he came to his office again at about eight o’clock in the 
evening, and was very anxious to borrow until the next day, 
and that, then, he (Coolidge) lent him $200; that Matthews 
took out the rest of his money, counted it, then put it into his 
pocket, and stepped out of the office ; that he (Coolidge) going 
out shortly after, saw him in company with two men, before 
David Shorey’s shop-door. 

The manner of Matthews’s death was thus, for some time, in- 
volved in mystery, but suspicion by degrees attached itself to Dr. 
Coolidge. It became generally reported that he had been very 
much pressed for money, had offered extravagant interest for 
the use of it, and that no one had been seen in the company 
of the deceased after the prisoner. The physicians detected 
what they thought to be signs of poison, and, at last, a young 
man, who iad been a student in the prisoner’s office, disclosed 
facts which implicated him far more than he was willing to 
acknowledge, and which developed other circumstances afford- 
ing almost conclusive proof of guilt. 

Upon this, the following case was suggested on the part of 
the government and supported by numerous witnesses. 

That the prisoner (who was greatly in want of money), 
knew that the deceased had $1500 in his possession ; that 
thirteen days before the murder, he sent to Hallowell for the 
strongest kind of hydrocianic acid, which he received; that, 
two days after, he sent to Boston for the same article, which he 
also'received ; that the deceased engaged to meet the prisoner 
at his office on the evening of the murder; that the deceased 
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actually attended there ; that the situation of his office favored 
the commission of the crime; that his students were got out of 
the way ; that, in the afternoon, the deceased drank brandy at 
the prisoner’s office ; that the phial of hydrocianie acid, which 
stood near the bottle in the afternoon, full, was found empty 
afterwards ; that the prisoner used every effort to conceal the 
evidence of his guilt ; that when it appeared by the post mor- 
tem examination, that poison had caused the death of Matthews, 
the prisoner caused the brandy bottle to be rinsed, and the 
acid hottle to be destroyed; that when Flint (his student) 
went into the office on the night of the murder, he found 
Matthews dead in the back office ; that the prisoner told him he 
dropt down dead while drinking brandy, and that he had 
beaten him on the head to convey the idea that he had fallen. 
by the hand'‘of violence, and that he must assist him in getting 
him from the office, or they would be suspected of having 
murdered him ; that after various proposals to carry to the 
river, or the street, it was arranged to carry to the cellar ; that 
prisoner went below to clear the way, came up, bound the 
head, and carried the body to the place where found, came up, 
and prisoner then returned to see that no traces were left 
behind, and returned saying all was right; that Flint then 
returned to the tavern, leaving prisoner behind, who came not 
long after; that on Friday, P. M., after the disclosure of J. 
Matthews that deceased was to let prisoner have money, he 
then told Flint there was $1000 under the carpet under the 
safe, which he desired him to remove; that after the doctors 
had reported hydrocianic acid in the stomach of deceased, he 
told Flint the empty acid phial had better be broken, and 
requested him to replace the other upon the shelf and fill it 
up with water; he also requested him to rinse the wash-bowl 
and bottles, and desired him to get the watch and throw it into 
the river; and furthermore, that at the post mortem ex- 
amination the prisoner took the direction, himself removing 
the scalp, and, examining the wounds upon the head, pro- 
nounced them fatal — removed the stomach — himself pouring 
out the contents, remarking that they retained the smell of 
brandy, and had better be thrown away. ‘Thus the whole 
conduct of the prisoner favored this theory of the commis- 
sion of the crime which he had a motive and an opportunity 
for accomplishing. 
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We say this case was supported by numerous witnesses. 
It can hardly be said to have been established, for although 
there was direct evidence to almost every point, part of it was 
contradicted, and part of it was of doubtful credibility. The 
prisoner was convicted, and the jurors undoubtedly considered 
the evidence irresistible, or they could never have overcome 
the powerful antipathy to capital punishment, which is now so 
general. Besides, we do not think that it falls within the pro- 
vince of a legal review to criticize the abstract questions of 
fact contained in the verdict of a jury. But the construction 
put upon certain facts becomes important as establishing a new 
rule in regard to presumptions. In this connection we take 
the liberty of doubting whether the government were held 
quite strictly enough to the proof of a motive. 

In a charge of murder, the first great duty of the prose- 
cutors is to prove the corpus delicti. This may be proved by 
direct or indirect evidence. If proved indirectly, the connec- 
tion between the known acts of the prisoner and the death of 
the deceased must be proved so as to establish the fact of ma- 
licious killing, and under such circumstances, the existence of 
an adequate motive becomes a most essential element of the 
case. In regard to malice, the supreme court of Maine, 
in this instance, appear to have coincided with the dissent- 
ing opinion of Mr. Justice Wilde in Commonwealth v. York, 
(9 Met. 93); 8S. C. 7 Law Rep. 497, 571; that the presump- 
tion of malice does not arise from the mere fact of killing, but 
that the malicious killing, as a single proposition, must be 
proved to the satisfaction of the jury. Thus, Chief Justice 
Whitman says, “It is incumbent on the government to satisfy 
you beyond a doubt that the person alleged to be murdered is 
dead. That being made out, the next point is, did he come to 
his death by artificial means, inflicted by some other hand ; and 
next, was the crime or the death occasioned with what the law 
denominates malice prepense, or malice aforethought ?” 

How was it with Dr. Coolidge? It appeared, by the evi- 
dence of certain witnesses, that the prisoner had offered most 
exorbitant sums for the use of money even for a short time, 
and the general idea intended to be conveyed appears to have 
been that his immediate necessities were so pressing that he was 
willing to risk his life and reputation, and to commit one of the 
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Trial of Dr. Coolidge. 5 


grossest crimes known in the statute book for the sum of $1500. 
Villains value human life at different rates. A common highway- 
man would require but a small reward for any act of violence to 
which he may have been stimulated by the necessity of starva- 
tion, or by a long life of crime. But the very strongest motives 
should have been proved to justify a charge of murder against a 
physician, highly respected, enjoying a large practice, and whose 
professional prospects were so eminently encouraging, — of mur- 
der, too, committed in a cowardly manner, but, at the same 
time, a manner most easy of detection. ‘The government 
entirely failed of showing what use the prisoner intended to 
have made of the money, and it was clearly shown, on the other 
hand, that he could easily have collected the money from his 
patients who were indebted to him, or that he could have bor- 
rowed it from friends. Ought not character to have had some 
weight? The following extract from the charge of the chief 
justice, contains his statement of general principles, and, con- 
sidering that the presumption is always so strongly in favor of 
innocence, it seems that more attention should have been called 
to this very weak point in the case of the government. 

“Crimes are not expected to be committed without a motive; and when you are 
to convict upon circumstantial evidence it is proper to see if there is one for the 
crime. The motive set up on the part of the government is that the prisoner was 
extremely embarrassed, and was pressing to become more so, for money in much 
larger amounts than he was accustomed to obtain. If you should be satisfied that he 
was in this state — that his wants were so urgent as to pervert his moral sense and tu 
induce him to look to this source for relief —then the government have succeeded in 
showing a motive. Here, however, it is said, he was in a large practice — that he 
was prosperous — that the charges on his book amounted to a large sum— that he 
could have availed himself of collections and relieved his necessities so far as to have 
no occasion for pressing for money as he did. This you must consider for yourselves, 
and whether this accounts for the solicitude to obtain considerable sums.” 

The most indispensable witness to the government, was a 
medical student in the office of the prisoner, who not only 
denied any knowledge of the transaction, immediately after its 
eccurrence, but fabricated a false account of the matter before 
a coroner’s jury. Afterwards, becoming alarmed, and having 
taken the advice of his father, he was induced to come for- 
ward and state that he had perjured himself, that he had seen 
the body of the murdered man in the prisoner’s office, and 
that having been told that he had died in a fit, he and the pris- 
oner acted in concert in removing the body, and in destroying ~ 


all evidence of the crime. The testimony of an accomplice 
1* 
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is always odious; still more so, when the oath by which it is 
supported is proved to be worthless by the open acknowledgment 
of the violation of a previous one. A person convicted of 
the crimen falsi in any shape, is forbidden to testify ; and during 
the present season we have witnessed in this commonwealth the 
gross case of an individual, who having in early life submitted 
to a judgment in a justice’s court merely as the cheapest and 
most expeditious way of getting rid of a charge of which he 
always asserted and afterwards established his innocence, was, 
after a long life of usefulness and respectability, refused the 
privilege of swearing to a simple book-account. Yet this med- 
ical student, whose previous perjury was the indispensable con- 
dition of his credibility, was relied upon to procure the convic- 
tion of the very man, whose crimes he acknowledged that he 
had shared. What a mockery of justice under the name 
of law! 

One other point of professional interest arose in this case, in 
regard to reading from medical treatises. We have not seen 
any accurate report of the course adopted by the court upon 
this point, but some of the newspapers state that Mr. Evans 
having expressed a wish to read from some leading medical 
works, he was stopped by the court, and although he referred 
to the practice in Massachusetts and New York, the court 
adhered to their position. We cannot learn whether the court 
adopted a sweeping rule, denying the authority of all medical 
works, or whether they refused only in particular instances. 
If the former, the rule is a very hard one, and of doubtful 
propriety. It is laid down in Collier vy. Simpson, (5 C. & P. 
73), that professional and scientific works are inadmissible in 
evidence, although professional witnesses may explain the 
grounds of their judgment, which may be founded partly upon 
the opinions contained in such works. We know of no other 
authority for so broad a rule. On the contrary, the practice 
in this commonwealth is otherwise. In the case of Abner 
Rogers, tried in 1844, Mr. Bemis, of counsel for che prisoner, 
read, without any objection by the court, from Esquirol, Mare, 
and the official reports of Dr. Woodward, Dr. Bell and Dr. 
Brigham, and we believe the other counsel took similar liber- 
ties. In that case the defence of insanity was relied on, but 
insanity is no more a part of medical jurisprudence than the 
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operation of poisons ; and the opinions of medical men are not 
only useful, but indispensable to the salutary administration of 
justice. If the rule be enforced that nothing that can be 
stated orally and under oath shall be admitted, then we shall 
always lose the benefit of the opinions of professional experts 
in other countries and of other times. With equal justice might 
the treatises of Coke and Blackstone, of Story and Kent, 
of Pothier and Emerigon, be banished from the courts, because 
their authors cannot be produced to swear to the correctness of 
their own writings. According to the rule in Collier vy. Simp- 
son, the contents of such works may be elicited from profes- 
sional witnesses, but is it not far better for judges and jurors to 
use their own eyes, than to rely upon some ignorant practitioner 
to explain what, perhaps, they understand quite as well theni- 
selves ? 

We have examined some points in this case, because it has 
attracted more than the usual interest which attaches to all 
capital trials, and because a remarkable degree of professional 
skill was exhibited in conducting it. Besides, at such times, 
the practical operation of the law, especially of the rules of 
evidence, is more fully impressed upon all, and we desired to 
call attention to some of the most striking instances of it. 
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Court of Errors of South Carolina, January, 1848. 


City Counci, oF CHARLESTON v. BENJAMIN. 


A law prohibiting the sale of goods on Sunday is mot a violation of the constitution 
of South Carolina, which provides (Art. 8, §1,) for “the full exercise and en- 
joyment of religrous profession and worship, without discrimination or prejudice. 


THE question in this case was whether persons of the 
Hebrew persuasion could enjoy any immunity from the law 
prohibiting sales on Sunday. 
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O’NeALL, J. In this case a deep respect for the ancient 
people of whom the defendant is one, and a full concurrence 
in the merited eulogium bestowed on them, in the course of the 
argument, for their consistency, honesty, industry, and thrift, 
induced a fuller consideration than the intrinsic difficulties of 
the case demanded. 

I admire the devotion with which the remnant of Israel, 
scattered among us, and all the other civilized nations of the 
earth, have cherished and kept their Sabbath, the seventh day 
of the week. Well has one of their own gifted and liberal 
writers said of it, using the words of inspiration, “it was 
given”’ for all generations’ “ for a perpetual covenant —as a 
sign between the Lord and the children of Israel forever.” 
Exod. 31, 16— “and to be wholly independent of times. and 
places.” Mendelsohn’s Jerusalem, 203. No doubt it is, as 
he affirms, binding upon those who believe in the law alone: 
while Christians are not called upon, as he freely admits, to its 
observance. Mendelsohn’s Jerusalem, 209.— The Lord’s day, 
the day of the resurrection, is to us, who are called Christians, 
the day of rest after the finishing a new creation. It is the 
day of the first visible triumph over death, hell and the grave. 
It was the birth-day of the believer in Christ, to whom and 
through whom, it opened up the way, which by repentance and 
faith leads unto everlasting life and eternal happiness. On 
that day we rest and to us, it is the Sabbath of the Lord. Its 
decent observance in a Christian community, is that which 
ought to be expected. 

It is not perhaps necessary, to the purpose of this case, to 
rule and hold that the Christian religion is part of the common 
law of South Carolina. Still it may be useful to show that it 
lies at the foundation of even the article of the constitution 
under consideration, and that upon it rest many of the princi- 
ples and usages constantly acknowledged and enforced in the 
courts of justice. 

The 1st section of the 8th article of the constitution of this 
State declares, that “‘ the free exercise and enjoyment of reli- 
gious profession and worship, without discrimination or prefer- 
ence, shall forever hereafter be allowed within this State, to all 
mankind, provided that the liberty of conscience thereby declared 
shall not be so construed, as to excuse acts of licentiousness, or 
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Court of Errors, South Carolina. 9 


justify practices inconsistent with the peace or safety of this 
State.” 

What gave to us this noble safeguard of religious toleration, 
which made the worship of our common Father as free and 
easy as the air we breathe, and His temple as wide, capacious 
and lofty as the sky He has spread above our heads. Jt was 
not that spirit of infidelity which deified reason, denied God, 
and was stained with more blood than ever flowed upon the 
altars of Aztec idols. It was Christianity, robed in light, and 
descending as the dove upon our ancestors, which gave us this 
provision. It was that same spirit which, when the war of the 
Revolution was about to commence, sanctified a fast and pros- 
trated a nation before the Lord of Hosts to ask his blessing 
and assistance. It was the same glorious spirit of mercy and 
love which proclaimed the birth of the Saviour, and as its conse- 
quence ‘‘ peace, good will towards men.” It was that same 
Christianity which sought its promulgators among the humblest of 
the Jews, and taught them, “‘love your enemies, bless them 
that curse you, do good to them which hate you, and pray for 
them which despitefully use you and persecute you.” But 
this toleration thus granted is a religious toleration ; it is the 
free exercise and enjoyment of religious profession and wor- 
ship, with two provisos, one of which, that which guards 
against aets of licentiousness, testifies to the Christian construc- 
tion which this section should receive. What are “acts of 
licentiousness,’’ within the meaning of this section? Must they 
not be such public acts as are calculated to shock the moral 
sense of the community where they take place? ‘The orgies 
of Bacchus, among the ancients, were not offensive. At a 
later day, the Carnivals of Venice went off without note or 
observation. Such could not be allowed now. Why? Pub- 
lic opinion, based on Christian morality, would not suffer it. 
Here, in this city, an open play-house or circus, on Sunday, 
could not exist for a day. Why? Your streets, on Sunday, 
answer the question. Your people love “ the house of God ” 
more than “‘ tents of wickedness.” 

These hints are enough to show the spirit which breathes in 
the constitution. But the law which we are called upon to 
administer, will be found to come to us imbued and blessed 
with the same holy influences. Crimes are classed into Mala 
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in se and Mala prohibita. What gives them that character ? 
We cannot answer, as the Israelite would do, by pointing to 
Mount Sinai, and say the Lord God commanded us, saying, 
‘thou shalt not kill,” “thou shalt not steal.”” The authority 
of these divine precepts comes to us through Christianity. We 
are “the wild olive tree graffed,”’ in place of the broken 
branches of the original tree, Israel. And hence the law 
delivered at Mount Sinai, may be by us appealed to, as point- 
ing out that which is “ evil in itself.” 

Again our law declares all contracts contra bonos mores as 
illegal and void. What constitutes the standard of good 
morals? Is it not Christianity? There certainly is none 
other. Say that cannot be appealed to, and I don’t know what 
would be good morals. The day of moral virtue in which we 
live, would in an instant, if that standard were abolished, lapse 
into the dark and murky night of Pagan immorality. In this 
state the marriage tie is indissoluble. Whence do we take 
that maxim? It is from the teaching of the New Testament 
alone. 

In the courts over which we preside, we daily acknowledge 
Christianity as the most solemn part of our administration. A 
Christian witness, having no religious scruples against placing 
his hand upon the book, is sworn upon the holy Evangelists, 
the books of the New Testament, which testify of our Savior’s 
birth, life, death and resurrection. This is so common a mat- 
ter, that it is little thought of as affording any evidence of the 
part which Christianity has in the common law. 

All blasphemous publications, carrying upon their face that 
irreverent rejection of God and his holy religion, which makes 
them dangerous to the community, have always been held to be 
libels, and punishable at common law. Here they would also 
be plain acts of licentiousness, having no warrant of protec- 
tion whatever in our constitution. This, however, never could 
extend to free and manly discussion on these holy subjects. 
For I agree with Mr. Jefferson, (Notes on Va. 235,) “ Our 
rulers can have authority over such natural rights only as we 
have submitted to them. The rights of conscience we never 
submitted, we never could submit. We are answerable for 
them to our God!” But I should hesitate long in pushing 
the argument as far as he does, by saying, as he does, that in 
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its exercise “it does me no injury, for my neighbor to say 
there are twenty Gods, or no God.” While the argument rests 
only in words, it would be so evanescent that it might be no 
injury. But when it comes to be put in print, to be read, like 
Paine’s Age of Reason, by the young and the unwary, where 
is the parent who would say ‘‘7t does me noinjury.” I agree 
fully to what is beautifully and appropriately said in Updegraff 
vy. Commonwealth (11 Serg. & Rawle, 394); “ Christian- 
ity, general Christianity is and always has been a part of the 
common law;’’ not Christianity founded on any particular re- 
ligious tenets; not Christianity with an established church, 
and tithes and spiritual courts ; but Christianity with liberty of 
conscience to all men.” 

But I have said all which need be-said on this interesting 
subject. It was not necessary for the decision of this case ; 
it has only been said to prevent silence from being interpreted 
into a want of confidence in the proposition, that Christianity 
may be justly appealed to as part of our common law. 

The case before us presents the very simple question, Is a 
law punishing the sale of goods on the Lord’s day, Sunday, a 
violation of the 1st section of the 8th article of our constitu- 
tion, herein before cited, and set out? To satisfactorily answer 
this question, it will be perhaps well to ascertain what was the 
sense in which the framers of the constitution used the words, 
“ The free exercise and enjoyment of religious profession and 
worship, without discrimination or preference.” Reading over 
the words, one would say, the venerable men who framed that 
article meant to say, that a man might be of any order of reli- 
gious worshippers, or of none at all; that he might worship 
God or not, as he pleased; that his worship might be in any 
form, at any time or place, or none at all; and that for these 
differences in faith or practice, no difference in civil condition 
should ever be made by law. It was an abolition of all disa- 
bilities — the Christian, Israelite, Mahometan, Pagan and Infi- 
del, all stand alike in the government and people of South 
Carolina. Te ascertain, however, more precisely the sense, 
we may appeal to various other sources. To the Ist article of 
the amendments of the constitution of the United States we 
may very well refer to ascertain the then acknowledged sense : 
‘Congress shall make no law respecting an establishment of 
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religion, or prohibiting the free exercise thereof.”” This was 
the general law for all the Union, as standing under the legis- 
lation of congress. There could be no union of church and 
state, no religion established by law. Nor could there be any 
law prohibiting any man from worshipping God as he pleased. 
These plainly pointed to the evils from which we had escaped 
in our separation from England. The Church of England, as 
an established state religion, had been felt as a great grievance, 
in at least one of the States of the Union. Against it had 
been poured the mighty torrent of Henry’s resistless eloquence, 
when “ he pleaded against the Parson’s cause.” All had felt 
the pains and penalties imposed by English enactments on all 
who sought to worship as conscience, not law, dictated. , These 
evils were forever removed by the amendments above referred 
to. In the same sense our constitution was adopted. This 
may be further illustrated by reading the draught of the Vir- 
ginia Bill of Rights in 1776. The 16th article of the first 
draught, by George Mason, will be found in Niles’s collection, 
called the Principles and Acts of the Revolution, 124. It 
declares that “ religion, or the duty which we owe to our Cre- 
ator, and the manner of discharging it, can be directed only by 
reason and conviction, not by force or violence ; and that, 
therefore, all men should enjoy the fullest toleration in the exer- 
cise of religion according to the dictates of conscience, unpun- 
ished and unrestrained by the magistrate ; wnless under color 
of religion any man disturbed the peace, the happiness, or the 
safety of society. And that it is the mutual duty of all to 
practise Christian forbearance, love charity towards each 
other.”” The proviso is very much like that in our own consti- 
tution; and its closing declaration of duty shows how much 
these constitutional principles of toleration rested on Christian- 
ity. The general definition of toleration embraced in it, is but 
an amplification of the words of our constitution, which were 
very probably condensed from it. Again, William Livingston, 
governor of New Jersey in 1778, (Niles’s Acts and Princi- 
ples of the Revolution, 306,) gives a definition of religion : 
** By religion, I mean,” he says, “an habitual reverence for, 
and devotedness to the Deity, with such external homage, pub- 
lic or private, as the worshipper believes most acceptable to 


Him.” ‘ According to this,” he says, “it is impossible for 
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human laws to regulate religion without destroying it.” It was 
to secure this privilege of worship, as he has beautifully 
described it, and this alone, that our constitutional provision 
was adopted. The sense in which the fathers of liberty used 
the words, “‘ the free exercise and enjoyment of religious pro- 
fession and worship without discrimination or preference,”’ has, 
I think, been sufficiently shown. What abridgment of reli- 
gious profession and worship is to be found in a law forbidding 
a shop being kept open or goods being sold on Sunday? I con- 
fess | can see none. If there were any, I presume it will be 
readily admitted it hardly would have escaped the experienced 
eye of Dr. Cooper. Yet, in his notes to 2d Stat. 707, speak- 
ing of this very article of the constitution, he says: “ This 
does.not interfere with the right of the legislature .to incorpo- 
rate religious societies for civil purposes; nor with the right 
of appointing a sabbath, or day of rest from labor, as a mu 
nicipal institution conducive to civil expedience.” The legis- 
lation, objected to on this occasion, is no more than what he 
allows to be proper and legitimate. It is simply an ordinance 
for the better observance of the Lord’s day as a day of rest ; 
it simply requires a cessation of public employment in the way 
of trade or business. 

But it is said this violated the free exercise and enjoyment of 
the religious profession and worship of the Israelite. Why ? 
[t does not require him to desecrate his own sabbath. It does 
not say, you must worship God on the Christian sabbath. On 
the contrary it leaves him free on all these matters. His 
evening sacrifice and morning worship, constituting the seventh 
day, he publicly and freely offers up, and there is none to make 
him afraid. His Sundays are spent as he pleases, so far as 
religion is concerned. No one dare say to him, in the circle 
of his own fireside, what doest thou? No one, as he walks the 
street, would dare say to him, turn in hither and worship as 
we do. 

It is, however, fancied, that in some way this law is in dero- 
gation of the Hebrew’s religion ; inasmuch as by his faith and 
this statute, he is compelled to keep two sabbaths. There is 
the mistake. He has his own, free and undiminished Sun- 
day is, to us, our day of rest. We say to him, simply, respect 
us by ceasing on this day from the pursuit of that trade and 
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business in which you, by the security and protection given to 
you by our laws, make great gain. This is a mere police, or 
municipal regulation. If the Israelite were allowed to make the 
objection, that he could not be constitutionally restrained from 
pursuing a public business on Sunday, the infidels would say, 
as Duke said, all days are alike to me, and, therefore, I will at 
all times pursue my business. Such an assumption is so pre- 
posterous, that no one would tolerate it. Yet, in the case of 
The Town Council v. C. O. Duke and Alexander Marks, the 
Infidel and the Israelite placed themselves on the same plat- 
form, the first section of article 8th of the constitution. Jt is 
true, the alliance was altogether unnatural. Still, both to- 
gether invoked the decision of that good man and good judge, 
the late J. Martin, on the very question now before ‘ts; and 
he, with his accustomed clearness and power, decided that the 
constitution did not prevent the passage of an ordinance to pre- 
vent shopkeepers from keeping their shops open on the sabbath 
day ; and from that decision the parties dared not further pur- 
sue their complaint by appeal. It was feared that, like its 
noble gifted author, it was no more ; but I rejoice to find it has 
been preserved ; and I hope, with this opinion and as one of 
its main pillars of support, it will be given to the world. 

If it were true that the commandment to keep the sabbath 
day holy, also required the Israelite to keep six days as closely 
and faithfully as he is to observe the seventh day as a day of 
rest, then indeed there might be a ground to say, that the ordi- 
nance which requires him to desist during Sunday from a public 
business, the sale of goods, was unconstitutional. Let us read 
the commandment, beginning Exodus xx. 8, “*‘ Remember the 
sabbath day to keep it holy. Six days shalt thou labor, and 
do all thy work ; but the seventh day is the sabbath of the Lord 
thy God, in it thou shalt not do any work; thou, nor thy son, 
nor thy daughter, thy man-servant nor thy maid-servant, nor 
thy cattle, nor the stranger that is within thy gates. For in 
six days the Lord made heaven and earth, the sea, and all that 
in them is, and rested the seventh day: wherefore the Lord 
blessed the seventh day and hallowed it.” In Deuteronomy, 
chapter five, beginning at the twelfth verse, we have the same 
commandment again set before Israel: ‘ Keep the sabbath 
day to sanctify it, as the Lord thy God hath commanded thee. 
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Six days thou shalt labor, and do all thy work ; but the seventh 
day is the sabbath of the Lord thy God: in it thou shalt not 
do any work, thou nor thy son, nor thy daughter, nor thy man- 
servant, nor thy maid-servant, nor thine ox, nor thine ass, nor 
any of thy cattle, nor the stranger that is within thy gates, that 
thy man-servant and thy maid-servant may rest as well as thou. 
And remember that thou was a servant in the land of Egypt, 
and the Lord thy God brought thee out thence through a mighty 
hand and by a stretched out arm: therefore the Lord thy God 
commanded thee to keep the sabbath day.” Leviticus xxiii. 3, 
contains, as we conceive, the commentary of the inspired law- 
giver on, and the explanation of, this command: ‘ Six days 
shall work be done ; but the seventh day is the sabbath of rest, 
an holy convocation: ye shall do no work therein: it is the sab- 
bath of the Lord in all your dwellings.” ‘The meaning of the 
commandment is so plain, that I almost fear to add any expla- 
nation of my own. In six days the Israelite is to do the work 
he may have to do: on the seventh he must not work : it is his 
day of rest. No one ever supposed it could go further. I 
fancy few among Israel worked every day in the six. If such 
had been the commandment, it would have been hard indeed. 
But it was intended to set apart a day of rest, and not to give 
a command to labor. The Saviour said, “the sabbath was 
made for man, and not man for the sabbath.” 

So it remains, and so it is intended ever to remain, one day 
out of seven, as a day of rest; and as such it is essential to 
every one who labors, be it man or beast, and hence its institu- 
tion and observance. There is, therefore, no violation of the 
Hebrew’s religion, in requiring him to cease from labor on 
another day than his sabbath, if he be left free to observe the 
latter according to his religion. It is the seventh day which 
is to him a holy day, made so by his religion, and to be ob- 
served at his peril. All other days are to him indifferent. 
Hence he can find no abridgment of his religion in being 
compelled to abstain from public trade, employment, or busi- 
ness, on one of them. If the legislature, or the city of Charles- 
ton, were to declare that all shops within the state or city 
should be closed, and that no one should sell or offer to sell any 
goods, wares, or merchandise, on the Fourth of July or Eighth 
of January in each year, would any one believe such a law 
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was unconstitutional ? It could not be pretended that religion 
had anything to do with that. What has religion to do with a 
similar regulation for Sunday? It is, in a political and social 
point of view, a mere day of rest; its observance, as such, is a 
mere question of expediency. But says the argument, on the 
other side, we should not object to it, if it did not give a Christ- 
ian a preference over an Israelite. Where is such a provision ? 
There is none such in the law. It is general, operating upon 
all. The constitution, in the respect under consideration, con- 
siders all the people of South Carolina on whom the govern- 
ment is to operate, as citizens merely. It does not divide 
them into Christians and Hebrews, or any other classi‘ication. 
If the law be according to that, there is no objection. It is 
true, the Israelite must cease from business on Sunday ; so do 
all others. His religion makes him also observe Saturday. 
That is not the effect of our law; it is the result of his religion ; 
and to enjoy its cherished benefits, living in a community who 
have appointed a different day of rest, he must give to its law 
obedience, so far as it demands cessation from public employ- 
ment. The motion to reverse the decision: below is granted.’ 


District Court of the United States, for the District of Maine, 
December, 184T. 


Tue Scroro. 


When a collision takes place between a vessel under sail and one at anchor, the pri- 
mé facie presumption, if there be any fauit, is that it is on the vessel under sail. 

A vessel entering a harbor is bound to keep the most vigilant watch to avoid collision 
with other vessels in motion or lying at anchor. In the night time she ought to have 
her whole crew on the deck on the look out. 





1 In this opinion, Judges Richardson, Evans, and Frost, and Chancellors Johnston, 
Dunkin, Caldwell, and Dugan concurred. Judge Withers was absent, and Judge 
Wardlaw expressed himself as follows : 

“T agree to the result. The defendant has submitted no question but the abstract 
one concerning the constitutionality of the ordinances. Without looking to the reli- 
gious obligation of a sabbath, or even to the reasons, mofal and political, which sus- 
tain the propriety of having certain portions of time set apart as seasons of common 
rest, I think that established usage, of itself, may well justify a distinction between 
Sunday and other days. Sunday is a holiday, kept by the great mass of our people : 
such a public profanation of it as might reasonably be supposed to interfere with the 
good even of the community, may be constitutionally prohibited. A city ordinance 
for this purpose is a mere public regulation, standing upon the same footing as an 
ordinance to prevent the opening of shops after a certain hour at night.” 
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When a collision takes place by the fault of one of the vessels, she is responsible tor 
all the damage. 

But if it happens without fault in either party — or if there was fault and it cannot be 
ascertained which vessel was in fault, —~or if both were in fault, then the damage 
and loss is divided between them in equal shares. 

A vessel ought not to be moored and lie in the channel or entrance toa port, except 
in cases of necessity , or if anchored there from necessity, she ought not to remain 
there longer than the necessity continues. If she does and a collision takes place 
with a vessel entering the harbor, she will be considered in fault. 

A vessel lying in the channel of a port from necessity, is bound in the night time to 
show a light. 

In cases of collision, a fault of one vessel will not excuse any want of care, 
diligence, and skill in another, so as to exempt her from sharing the loss and 
damage. 

Tus was a case of collision occurring in the harbor of Port- 
land between the Scioto as she was entering the harbor, and 
the Falcon lying at anchor. ‘The material facts are stated in the 


opinion of the court. ' 


Haines, District Attorney, for the libellant. 
Shepley, for the respondent. 


Ware, J. The Scioto, on the evening of the 15th of De- 
cember, being on her passage from Calais to Boston, deeply 
laden with a cargo of lumber, in consequence of the threatening 
aspect of the weather, put into the harbor of Portland. The 
wind was from N. N. E., so that she could not lay her course 
into the harbor, but was obliged to beat in. ‘Two other vessels 
were entering at the same time. As they entered, the Scioto 
beat in on one tack as the other two did on the other, and each 
tacking at the same time, they passed each other in the chan- 
nel. After making three or four tacks, the Scioto in her pas- 
sage from the eastern to the western side, came in collision with 
the Falcon, lying at anchor about forty rods north-west of the 
block house on House island, where she had been lying for a 
week. ‘This was about one o’clock in the morning. The moon 
was then just setting, the sky moderately, but not heavily over- 
cast; some of the witnesses say that stars were visible, and 
others that they were not. During the first part of the night, 
there were flying clouds sometimes obscuring the moon and 
sometimes leaving it bright, but in the latter part, the clouds 
became more dense and heavy. Still it was light enough to 
see objects at considerable distance which were broad off on the 
water, unless land lay behind, so that the shade of the vessel 
was melted into that of the land beyond. It was in such a 
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position, that the Falcon lay when seen from a vessel entering 
the harbor, the high land of the town covering her hull. She 
lay also in the channel or passage way, not precisely in the 
track of a vessel entering the harbor with a fair wind, but 
within the range taken by vessels beating in, and very nearly 
in the track of a vessel going into Hog island roads ; and she 
showed no light. 

In the case of a collision of vessels by which damage is done, 
the first rule dictated by natural justice, is that the vessel by 
whose fault the collision took place, shall be answerable for all 
the damage. The first inquiry, therefore is, by whose fault 
this collision was occasioned. 

It may be assumed as a general rule, that when a collision 
takes place between a vessel under sail and one not under sail, 
that the prima facie presumption is that the fault is imputable 
to the vessel that is in motion. It is said (Jacobson’s Sea 
Laws, 339,) generally and without limitation, that when a ves- 
sel in full sail occasions damage to one that has no sail set, 
she will be held liable for all the damage. The same is also 
stated as a rule of law by Boulay Paty, (Droit Mar., tit. 12, 
§ 6, vol. 4, p. 492,) and it is assumed to be law in the case of 
Strout v. Foster, (1 How. Rep. 29.) Undoubtedly the rule 
must admit exceptions. But the first presumption will place 
the blame on her, because she has the power of changing her 
course, and a vessel at anchor is stationary. The vessel under 
sail must therefore clear herself from the imputation by 
showing that every practical effort was made to avoid the 
collision. 

It may be safely stated as another general rule admitting, 
perhaps, of no exception, that a vessel entering a harbor in the 
night time, is put on her utmost vigilance; and this is more 
especially the case, if the port be one much resorted to in bad 
weather as a harbor of refuge, as that of Portland is. When 
there is reason to expect that the harbor may be crowded with 
vessels, and this is always to be anticipated of Portland harbor 
after a few days of bad or doubtful weather, the highest degree 
of vigilance may be justly required. The master and crew 
ought to be on deck and in such parts of the vessel as to be 
able to control her motions, and to see any vessel that lies in 
her track, and which they may be approaching. If this is not 
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done, and a collision takes place, there will be great danger 
that the fault will be placed to her account. 

Under these general rules of the law, the prima facie pre- 
sumption of fault, if there was any, will be against the Scioto. 
She was the moving vessel, and she was entering a harbor on 
account of the doubtful aspect of the weather, much frequented 
by vessels on this coast for the very purposes for which it was 
sought by her. Consequently, we have a right to demand of 
her the utmost care and vigilance. 

Taking the testimony of the crew, and I have seen no rea- 
son for questioning their fairness, I think that there was that 
degree of vigilance which the case required. ‘The whole of 
the crew were on deck and stationed in those parts of the ves- 
sel where they had the best opportunity of controlling her mo- 
tions and seeing any object which they might be approaching. 
But the fact was, that the Falcon was not seen from the Scioto 
until she was so near that it was impossible to avoid a collision. 
The master who was forward, and the mate at the helm with 
one of the hands, saw her at the same moment, and the mate 
immediately put up the helm to bear away. She was moving 
in a direction that would have brought her on the Falcon’s 
bow, but the helm changed her motion, so that she struck her 
quarter. At first it may appear surprising that the master, 
mate, and one of the hands, should all have seen her at the 
same moment when she was just under the Scioto’s bows, at 
not more than the distance of thrice the length of the vessel. 
The testimony explains it. As they were approaching the 
Falcon, another vessel beating into the harbor was approaching 
them between the Falcon and the Scioto, and entirely concealing : 
her, and she was seen as soon as this vessel had so far passed 
as to clear her. It may still be asked why the Falcon was not 
seen before, when they were approaching her, and before the 
stranger vessel intervened to prevent it. The first answeris, that 
the Falcon showed no light. If she had suspended a lamp in her 
rigging, that would undoubtedly have been seen. But as the 
night was sufficiently clear to see objects at considerable dis- 
tance, it is contended that with a good look out, she might and 
would have been seen sooner. It is not. a satisfactory answer 
to this point in the case, insisted upon for the libellant, that the 
Falcon was seen from the Scioto as soon as the Scioto was seen 
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by the watch in the Falcon. I fully agree with the libellant’s 
counsel, that the obligation of a vessel entering a harbor, to 
keep a vigilant watch is more stringent than it is on a vessel 
lying at anchor, for the obvious reason that, being in motion, 
she is in danger of collision, not only with vessels in motion like 
herself but with those at anchor. And besides, the fault of the 
Falcon, if she was in fault, will not excuse the neglect of any 
precaution on the part of the Scioto. If by any reasonable 
degree of watchfulness the Falcon might have been seen, I hold 
that she ought to have been. A vessel entering a harbor under 
the circumstances of the Scioto, is responsible de levissima culpa. 

Might then the Scioto with a vigilant watch be supposed to 
have seen the Falcon while she was approaching her, before 
the view was intercepted by the other vessel, whith was beat- 
ing into the harbor at the same time ; or was the night so ob- 
scure, that with a watch intently on the look out, she might 
have escaped their sight ? Undoubtedly there was light enough 
to see a vessel broad off on the water, considerably further than 
these two vessels were apart before the view was cut off by the 
intervening vessel. But then the Falcon was within the land, 
so that in the direction which she would be seen, as she was 
approached in any direction, the land rose behind her, above 
the line in which her hull would be seen, and then the shade of 
the vessel would be lost in.that of the land; and in the posi- 
tion in which she lay, she could in fact he discovered by the 
Scioto as she approached but a short distance. The testimony 
of the crew is, that they were on a sharp look out, and fault is 
not ordinarily to be presumed. It must be proved. No vessel 
can reasonably be presumed wantonly to run into another, 
and in cases of collision the presumption, until the contrary is 
proved, is that it was fortuitous. Repert. de Jur. abord. 
Emerig. des Ass. ch. 12, § 14, p. 414; Boulay Paty, Droit 
Mar. tit. 12, ch. 6, vol. 4, p. 494. Though there is some dis- 
crepancy as tothe obscurity of the night, without supposing it 
absolutely impossible to have seen the Falcon sooner, I do not 
feel authorized to say that she must be in fault for not doing it, 
or that there was a want of due vigilance on her part. Some 
light might have been thrown on this obscure part of the case, 
if the crews of the other two vessels which were passing the 
Falcon at the same time, had been called as witnesses. We 
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should then have known at what time she was seen by them. 
But they have not been called by either party. 

The next question is, whether a fault is imputable to the 
Falcon, or whether the collision must be considered as a simple 
misfortune, without fault on either side. When the collision is 
purely fortuitous and preceded by no fault of either party, the 
common law as well as that of Rome, following the principles 
of the law of nature, left the damage and loss to rest where it 
fell, on the principle that no one was responsible for fortuitous 
events or accidents of major force. 3 Kent. Com. 23; 1 Abb. 
Shipp. P. 3, ch. 1, p. 1, Amer. Edit. 1846, p. 301; Dig. 9, 
2, 29,§2 and 4. And under the term fault are included, not 
only acts of positive misconduct, but every want of due care, 
vigilance, or skill on the part of the master and crew. Jmperi- 
tia culpe annumeratur Dig. 50,17, 133. But the maritime 
law from considerations of public policy, divides the loss equally 
between them. The whole damage done to both vessels is put 
into one mass in common, and each pays one half, without 
regard to the different value of the vessels, when both parties 
have been in fault, without attempting to discriminate whether 
the faults had not been greater on one side than the other. 
Hay v. Le Neve, (cited Abb. Shipp. 304.) If, says Valin, it 
should be more simple to leave each vessel to bear the damage 
which she has suffered, the answer is, that then the masters of 
large vessels would have little fear of striking vessels smaller 
and of less strength. Nothing then is more just than a con- 
tribution by moieties. Ord. dé la Mar. Liv. 3 Tit. 7, art. 10; 
Valin. vol. 2, page 179; Abb. Shipp. p. 801; 3 Kent, 251. 
And this rule in the admiralty seems to prevail in three cases, 
1, when there has been no fault on either side; 2, when there 
may have been fault but it is uncertain on which side it lies ; 
and 3, when there has been fault on both sides. Story Bailm. 
§ 608, a, b, c, d, 609, and notes. 

It is contended, on the part of the respondent, that two faults 
are imputable to the Falcon ; first, that she anchored in the 
channel and thus obstructed the common passage way of vessels 
entering and leaving the port; the second, that she showed no 
light. The Falcon arrived on Thursday, the 7th of December, 
just one week before this misfortune happened, and came to 
anchor in the place where she then lay. She was bound to 
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Boston, and came in on account of the weather. On the very 
evening of her arrival, another vessel, the Medford, in entering 
the harbor, came in collision with her. That has been the sub- 
ject of examination in this court, and damages were awarded 
against the Medford. The Falcon then showed a light, but a 
question was then raised, whether she was excusable for placing 
herself in that part of the channel. The facts proved were, 
that the Falcon came into the harbor as a port of safety on 
account of the state of the weather, that the captain was unac- 
quainted with the harbor, and that he brought his vessel to 
anchor in a place where vessels often anchor, and lay for a 
short time. The Medford was entering with a fair wind and 
could easily lay his course directly into the harbor. My opinion 
then was, and I have seen no cause for changing it, that the 
collision happened from want of due care on the part of the 
Falcon. 

But the facts now before the court present a widely different 
case. ‘The Falcon lay a little out of the tract of a vessel 
entering the harbor as her home port with a fair wind, but pre- 
cisely, as it was expressed by one of the witnesses, in the gang 
way leading to Hog island roads, and that is the place aimed at 
by many, if not by most vessels which come into the harbor for 
safety from stress of weather. All the experienced ship-mas- 
ters without exception, who have been examined, say that it 
was not a fit place for a vessel to anchor in case of necessity, 
but that it was a place of danger both to herself and other 
vessels that were entering into the harbor ; and that no vessel 
anchoring there from necessity, ought to remain in so exposed 
a situation longer than the necessity continued. Now the 
master had been very strongly admonished by one collision that 
he lay in an unsafe place, yet he remained there for a week 
after, without attempting to change his place. 

Admitting that the master of the Falcon, being little ac- 
quainted with the harbor, is excusable for bringing his vessel 
to anchor in that place when he first entered the harbor, is he 
excusable for remaining there after he had the most convincing 
proof that he was in a place that exposed him to collision with 
other vessels entering the harbor? It is contended by his 
counsel that he was, first, because the subject of the first col- 
lision was then under judicial examination, and that he might 
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naturally suppose that he would be chargeable with some 
impropriety if he removed while that matter was pending ; and, 
secondly, that there being no harbor-master or port regulations 
directing where vessels may lie, that every master has a perfect 
right to choose his own place of anchorage, and that he has as 
much right to one part of the harbor as another. 

I can see no sufficient reason for his not removing his vessel 
from the channel where she was in constant danger of collision 
with vessels entering the port, from the fact that the process 
for the first collision was still pending and undecided. He 
might easily, by calling witnesses, have determined her exact 
position, or at least nearly enough for the purposes of that 
ease. And though in the absence of any harbor regulation, 
every master may choose his own place of anchorage, he makes 
the choice on his own responsibility. It does not follow, 
because there are no special laws or regulations for the port 
and harbor, that they are left without law. The general law 
of the sea then governs. In all situations men are bound by 
the common obligation of social duty, so to use their own right 
as not to injure others. Sic utere tuo ut alienum non ledas, 
is a principle of the law, as well as morals. The law of the 
state does not, it is true, attempt to enforce by penalties all the 
obligations of high and strict morality, but this one in which, 
in a great variety of circumstances, it does come in aid of 
social duty and Christian charity. It requires men to care for 
others as well as themselves, and so to exercise their own 
unquestioned right, as not to violate or infringe the equal rights 
and endanger the security of others. Admit that in a case of 
urgent necessity, a master has a right to bring his ship to 
anchor in the very middle of the channel. Others have a right 
to that channel as a passage way, as well ashe. He could not 
remain there longer than his necessities required, without 
encroaching on the rights which others have to the free use of 
the channel in passing in and out, without dangerous obstruc- 
tion. He is bound as soon as he is able, to remove his vessel 
to a place where she may be safe herself, and not endanger the 
safety of others. It is an old rule of the maritime law, that a 
vessel improperly moored or in an improper place, can claim 
nothing for damages she may suffer from collision with another 
vessel. Ord. de la Mar., L. 3, Tit. 7, art. 11, and L. 4, Tit. 
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Boston, and came in on account of the weather. On the very 
evening of her arrival, another vessel, the Medford, in entering 
the harbor, came in collision with her. That has been the sub- 
ject of examination in this court, and damages were awarded 
against the Medford. The Falcon then showed a light, but a 
question was then raised, whether she was excusable for placing 
herself in that part of the channel. The facts proved were, 
that the Falcon came into the harbor as a port of safety on 
account of the state of the weather, that the captain was unac- 
quainted with the harbor, and that he brought his vessel to 
anchor in a place where vessels often anchor, and lay for a 
short time. The Medford was entering with a fair wind and 
could easily lay his course directly into the harbor. My opinion 
then was, and I have seen no cause for changing it, that the 
collision happened from want of due care on the part of the 
Falcon. 

But the facts now before the court present a widely different 
ease. The Falcon lay a little out of the tract of a vessel 
entering the harbor as her home port with a fair wind, but pre- 
cisely, as it was expressed by one of the witnesses, in the gang 
way leading to Hog island roads, and that is the place aimed at 
by many, if not by most vessels which come into the harbor for 
safety from stress of weather. All the experienced ship-mas- 
ters without exception, who have been examined, say that it 
was not a fit place for a vessel to anchor in case of necessity, 
but that it was a place of danger both to herself and other 
vessels that were entering into the harbor ; and that no vessel 
anchoring there from necessity, ought to remain in so exposed 
a situation longer than the necessity continued. Now the 
master had been very strongly admonished by one collision that 
he lay in an unsafe place, yet he remained there for a week 
after, without attempting to change his place. 

Admitting that the master of the Falcon, being little ac- 
quainted with the harbor, is excusable for bringing his vessel 
to anchor in that place when he first entered the harbor, is he 
excusable for remaining there after he had the most convincing 
proof that he was in a place that exposed him to collision with 
other vessels entering the harbor? It is contended by his 
counsel that he was, first, because the subject of the first col- 
lision was then under judicial examination, and that ue might 
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naturally suppose that he would be chargeable with some 
impropriety if he removed while that matter was pending ; and, 
secondly, that there being no harbor-master or port regulations 
directing where vessels may lie, that every master has a perfect 
right to choose his own place of anchorage, and that he has as 
much right to one part of the harbor as another. 

I can see no sufficient reason for his not removing his vessel 
from the channel where she was in constant danger of collision 
with vessels entering the port, from the fact that the process 
for the first collision was still pending and undecided. He 
might easily, by calling witnesses, have determined her exact 
position, or at least nearly enough for the purposes of that 
case. And though in the absence of any harbor regulation, 
every master may choose his own place of anchorage, he makes 
the choice on his own responsibility. It does not follow, 
because there are no special laws or regulations for the port 
and harbor, that they are left without law. The general law 
of the sea then governs. In all situations men are bound by 
the common obligation of social duty, so to use their own right 
as not to injure others. Sic utere tuo ut alienum non ledas, 
is a principle of the law, as well as morals. ‘The law of the 
state does not, it is true, attempt to enforce by penalties all the 
obligations of high and strict morality, but this one in which, 
in a great variety of circumstances, it does come in aid of 
social duty and Christian charity. It requires men to care for 
others as well as themselves, and so to exercise their own 
unquestioned right, as not to violate or infringe the equal rights 
and endanger the security of others. Admit that in a case of 
urgent necessity, a master has a right to bring his ship to 
anchor in the very middle of the channel. Others have a right 
to that channel as a passage way, as well ashe. He could not 
remain there longer than his necessities required, without 
encroaching on the rights which others have to the free use of 
the channel in passing in and out, without dangerous obstruc- 
tion. He is bound as soon as he is able, to remove his vessel 
to a place where she may be safe herself, and not endanger the 
safety of others. It is an old rule of the maritime law, that a 
vessel improperly moored or in an improper place, can claim 
nothing for damages she may suffer from collision with another 
vessel. Ord. de la Mar., L. 3, Tit. 7, art. 11, and L. 4, Tit. 
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8, art. 3; Valin, vol. 2, p. 183-579; 1 Emerig. Ass. ch. 
12, sect. 14, page 412; Laws of Oleron, art. 15. Notwith- 
standing the injury which the vessel had received in the former 
collision, I am entirely satisfied that she might have been 
moored with ease and with perfect safety, where she would 
have been out of the way of vessels beating into the harbor, 
and in my opinion, she was in fault in not doing it. All the 
witnesses agree on the point, which indeed seems too plain to 
require proof, that a vessel ought not to lie day after day, in 
that part of the channel which is in the range vessels take in 
beating into the harbor. 

Another fault is imputed to the Falcon, that of not showing 
a light. If she had shown one, it seems to me nearly certain 
that she would have been seen from the Scioto in approaching 
her, in season to have avoided the collision. If she had had 
a light suspended in a conspicuous place, and a collision had 
taken place, it would, to say the least, have been extremely 
difficult for the colliding vessel to have excused herself. For 
admitting that she was anchored in an improper place, her 
fault would not excuse any want of care and caution in another 
vessel. But here it is again said, that thére are no port regu- 
lations requiring vessels to show a light, and that in point of 
fact it is not customary for vessels to do so in this port. It is 
true that the testimony is that, though vessels lying in the 
harbor sometimes show a light, they usually do not. But 
whatever may be the custom, it appears to me that a vessel 
lying in a channel at the entrance of a harbor where ves- 
sels are often passing and repassing, ought in the night time 
in common prudence to show a light. When she lies out of 
the channel way where vessels pass, it may not perhaps be 
required ; but if she places herself in the common passage 
way, though she may have a right to lay there in a case of 
necessity, certainly it is not demanding too much to require 
her, while she is occupying the common high way, to give 
notice by a light, of her position to others who are passing, 
and who are entitled of common right to a free and unob- 
structed passage. If she does not, it appears to me that no 
court could hold her free from fault. In some parts of this 
country this is said to be required by port regulations. And I 
apprehend that it is required by the law of the sea. In the 
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ease of Hay v. Le Neve, (cited Abb. Shipp. 303—5,) which 
arose and was much litigated in Scotland, and was ultimately 
decided on appeal by the House of Lords, the Wells was lying 
at anchor in the Frith of Forth, and in a cloudy night was run 
down by the Sprightly and entirely lost. The house decided 
that both vessels were in fault, and following the rule of the 
maritime laws, divided the loss between them, each bearing one 
half. Lord Gifford, in delivering his opinion to the House, 
said he was strongly impressed with the negligence on the part 
of the Wells in not showing a light, and it would seem from 
the report of the case in Abbot, that this was the only fault 
imputable to her. In Jacobson’s Sea Laws, 340, it is said that 
the want of a lantern in narrow waters, has always been looked 
on as an omission and neglect not entitling a party to redress 
when injured. And it is added, that it was decided by the 
Supreme Court of Holland on the advice of Bynkershoeck, and 
there is no higher authority in maritime law than this great 
civilian. The ordinance of the Marine, Liv. 4, Tit. 3. Art. 
4, directs that ‘* when there are several vessels lying in the 
same road, that which shall be most outward to the water shall 
have during the night a light in the ship’s lantern to warn 
vessels coming from the sea.”’” An extremely wise precaution, 
says Valin, but too much neglected, but if not observed, the 
vessel receiving damage would not be entitled to an indemnity 
for it. 

On these authorities as well as the obvious reason of the 
thing, I feel justified in stating that a vessel lying in the 
channel of this port, and by the channel I mean that part of the 
water which is traversed by vessels coming into the harbor, 
whether they can lay their course in or under the necessity of 
beating in, is bound to show a light in the night time, whether 
the night is obscured by clouds or it is star light, provided 
there be no moon. It is required in my opinion by the general 
law of the sea, independent of all port regulations. On both 
grounds my opinion is, that the Falcon was in fault and is not 
entitled to recover against the Scioto. But under the cireum- 
stances of the case, it being the first case of collision in this 
port which has been brought to the consideration of the court, 
the libel is dismissed without costs. 
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Before Mr. Justice Young, Detroit, March 25, 1848. 
Rawson ET AL. v. Baae. 


Any postmaster, who postpones the hearing of an application by the proprietors of a 
newspaper, having the largest circulation, for the privilege of advertising uncalled- 
for letters, is liable in an action for damages to the estimated amount of the cost 
of advertising during such postponement. 

Tits was a special action on the case brought by the plain- 
tiffs, who were the proprietors of the Daily Advertiser news- 
paper, to recover damages of the defendant, the postmaster of 
the city, for withholding from their newspaper the advertising 
of the unealled-for letters. It was alleged by the plaintiffs 
that their newspaper had the largest circulation in the city, — 
that the postmaster had been notified of the fact, and that, con- 
sequently, it became his duty to advertise in said newspaper, 
but that he had, corruptly and wilfully refused to do so. Evi- 
dence was introduced to support all these allegations, but the 
principal point of law raised was whether the defendant was 
bound to make any investigations as to the circulation of the 
different papers at any other time than the first of July in each 
year, for an application had been made by the plaintiffs in the 
month of February next preceding the commencement of the 
suit. The defendant relied on the following section from the 
instructions of the Postmaster-General : 

“205. In case of question or dispute, as to the circulation of any paper claiming 
the advertisement of the uncalled-for letters, it shall be the duty of the Postmaster, 
on the first of July in each year, to receive evidence and decide upon the fact ; and 
such decision shall remain for one year, unless, for good cause, the Postmaster-Gene- 
ral shall otherwise order; and the evidence upon which the Postmaster decides to 
zive the printing to a particular paper, shall always be open to inspection.” 

The defendant contended that such instructions were at 
variance with the following clause in the act of congress : 


“ And all advertisements made under the order of the Postmaster-General, in a 
newspaper or newspapers, of letters uncalled for in any post office, SHALL BE 
INSERTED in the paper or papers of the town or place where the office advertising 
may be situated, having the largest circulation — provided the editor or editors of such 
paper or papers shall agree to insert the same for a price not greater than that now 
tixed by law; and, in case of question or dispute, as to the amount of the circulation 
of any papers, the editors of which may desire this advertising, it shall be the duty of 
the Postmaster to receive evidence and decide upon the fact.” 


The court rendered judgment for the plaintiff, assessing dam- 
ages at $17 06, the estimated value of the advertisement for 
the preceding month. 
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Supreme Judicial Court of Massachusetts, March Term, 1848, 
at Boston. 


Mussey v. BULFINCH STREET SOCIETY. 


A religious society may assess taxes in any proper mode, if the statute provide 1 
particular mode. 

Any person who takes a deed from any religious society is estopped from denying the 
right of the society to make the conveyance, and from asserting that a change ot 
the name of such society was a fundamental change in its constitution. 

A standing committee of a religious society may be authorized to assess its taxes 
Nor is it necessary to assess such taxes every year. A subsequent misapplication 
of the funds would not affect the validity of the taxes. 

A religious society has no right to lay a tax without consent of the proprietors, but a 
condition may be inserted in the pew deeds, that the grantee shall pay such sums 
of money as myy be assessed by a legal vote, which will, when such deed is ac- 
cepted, amount to consent by such grantee. 


Tis was an action of assumpsit on the money counts, to 
recover from the defendants $128, alleged to have been paid 
by the plaintiff under protest, and by compulsion, in order to 
prevent certain pews belonging to him from being sold by 
auction, for the non-payment of certain alleged taxes. The 
action was commenced and tried in the court of common pleas, 
and the writ was dated September 3, 1842. 

By the by-laws of the society, adopted in 1823, (the year 
of incorporation,) it was provided that the standing com- 
mittee ‘‘shall examine and approve all accounts against the 
society, and assess them or the pews, according to their appri- 
zal.”” A committee was chosen in the same year to appraise 
the pews, and fix the proportion to be paid by each proprietor, 
of all taxes to be levied; which appraisement and assessment 
were made accordingly. 

It did not appear, by the records of the society, that any 
computation of expenses or assessment of taxes was made in 
1859 or in 1840 ; but at a meeting of the standing committee 
in July, 1841, it was voted, that a sub-committee be appointed 
to compute the expenses, and assess them on the pews, accord- 
ing to the apprizal. ‘This was done, and the standing com- 
mittee voted to assess the same according to the assessment 
made in 1823, which assessment has ever been the basis on 
which the taxes levied on the pews have been assessed. The 
report of the committee was accepted unanimously. Another 
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assessment was made in 1842. The society employed an 
auctioneer to sell certain pews, in June, 1842, for non-payment 
of taxes, among which were those of the plaintiff. Notice of 
the sale was given by letter through the post-office, and by 
posting on the outer door of the church three weeks before 
the sale, and by putting the same notice into the pews. 

It appeared that one of the plaintiff’s pews was first deeded 
by the society to Samuel Curtis, and by him assigned to the 
plaintiff, who surrendered the deed and took a new deed from 
the society directly to himself, in 1839. The other two deeds 
were given directly to the plaintiff, in 1840. The deeds con- 
tained the following provisions, viz.;— ‘which pew is to 
remain the property of the said Mussey, his heirs and assigns, 
so long as he or they shall pay or cause to be paid, such sum 
or sums of money, as shall from time to time be assessed 
thereon, by a legal vote of said society, for the support of the 
minister, repairs of the house, and other necessary expenses. 
And if said Mussey, his heirs or assigns, should fail of paying 
or causing to be paid, the said assessments, for one year, then 
said pew shall revert back to the society; who are hereby 
authorized and empowered to sell said pew, and after deducting 
what may be due to said society and incidental charges, shall 
pay the overplus to said Mussey, or his legal heirs and assigns.” 

In 1858 a majority of the proprietors directed the clerk to 
petition the legislature to change the name of the society 
from the ‘* Central Universalist Society ”’ to the “ Bulfinch Street 
Society ;”? and an act having been passed accordingly, was 
accepted by the society. 

The judge, who tried the case, declared an opinion that the 
evidence, of which the foregoing is an abstract, was insufficient 
to sustain the plaintiff’s case, and intimated that he should so 
instruct the jury; whereon the plaintiff excepted to the pro- 
posed instructions, and for the purposes of the trial the Court 
directed a nonsuit. 


Benjamin Rand and A. H. Fiske, for the plaintiff. 
Charles G. Loring and William Dehon, for the defendants. 
Wipe, J. delivered the opinion of the Court, and main- 


tained, (1) that the condition in the deed was not void, as the 
society had a right to assess taxes in any proper mode, while 
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the statute was silent upon the point. ‘The question did not 
depend upon the customs of the religious societies of Boston : 
(2) that the plaintiff's objection — that the change of name of 
the society was unauthorized — was untenable, for if the Bu/- 
finch Street Society had no title to the pews, they could convey 
none ; (3) that the parties assented to a condition, creating a 
forfeiture, by taking their deeds, — that such forfeiture only 
extended to the amount of the tax,—and that the society 
could insert such a condition; (4) that all taxes assessed, by 
the standing committee, agreeably to the by-laws, were legally 
assessed if the by-laws were valid; (5) that assessments need 
not be made every year; (6) that any subsequent misapplica- 
tion of funds would not affect the validity of the taxes, nor 
support an objection that the tax was not laid ‘for the support 
of the minister, repairs of the house, and other necessiry 
expenses ;” (7) that the by-laws cited above were not repug- 
nant to Rey. Stat. ch. 20, §7 and §20, (from which the 
plaintiff inferred that no tax could be legally assessed unless 
by sworn assessors and in proportion to the whole property of 
the members) for by $31 and §52 of the same chapter, a 
society might elect whether to assess taxes upon the general 
property of their members or on their pews, and in the latter 
case, § 7 and § 30 did not apply, and § 2 and $19 showed that 
the legislature did not intend to render the particular mode of 
taxation poimted out in § 50 imperative in all cases. The Bul- 
finch Street Society had not the right, by special act of incor- 
poration, to assess pews without the consent of the proprietors ; 
but they had such consent. The condition inserted in the pew 
deeds did not differ in validity from the reservation of a rent 
charge on a feoffment, or in a lease; (8) that the plaintiff 
could not object to the sufficiency of a notice of sale, unless he 
took the objection when he paid the taxes under protest. 


PARKER v. ADAMS. 


When a collision on the highway results from the negligence of both parties, the 
defendant is entitled to a verdict. 
The “law of the road ”"— Rev. St. ch. 51 — explained. 


Tits was an action of trespass on the case, brought to 


recover damages caused by collision on the highway, alleged to 
3* 
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have resulted from the negligence of the defendant’s servant. 
The defendant’s vehicle was on the left-hand side of the road 
at the time of the collision. At the trial in the court of com- 
mon pleas, the court instructed the jury to render a verdict 
for the plaintiff, if they thought the defendant’s servant to be 
alone guilty of negligence, otherwise not. The plaintiff excepted 
to these instructions. 

The jury found a verdict for the defendant; and being 
asked the grounds of their verdict, at the request of the plain- 
tiff’s counsel, they replied, that they found the collision to have 
been occasioned by the negligence of both parties. 


Henry M. Parker, for the plaintiff. 
A. H. Fiske, for the defendant. 


Dewey, J. in delivering the opinion of the court cited Lane 
v. Crombie, (A2 Pick. 177); Thompson v. Bridgewater, 
(7 Pick. 188) ; Adams vy. Carlisle, (21 Pick. 146) ; Butterfield 
v. Forrester, (11 East, 60) ; Bridge v. Grand Junction Railway 
Co. (3 Mees. & W. 244,) and stated the general rule to be that 
in an action on the case, for an injury to the plaintiff, alleged to 
have been caused by the defendant’s negligence in driving on 
the highway, the burden of proof is on the plaintiff, not only 
to show negligence and misconduct on the part of the defend- 
ant, but also to show ordinary care and diligence on his own 
part, and that the principle recognized in actions against towns, 
for defects in the highway, was the same. 

A question was raised, whether, if the defendant appeared 
to have been driving on the left hand side of the street, he did 
not become liable for damage, at all events, under Rey. Stat. 
ch. 51, § 3. But the court were of the opinion, that he was no 
further liable, for being on the left hand side of the street, 
than if he unlawfully obstructed the street in any other way, 
or was driving with negligence in any other respect. He was 
in violation of the law, if he was on the left hand side of the 
street, but he was not liable for the damage, unless the plaintiff 
was himself driving carefully. A party may drive on the left 
hand side of the road, unless he meets some one; and then 
the law requires him to turn to the right. But if he does not 
turn to the right, this does not justify the party meeting him, 
and on the right side of the road, to drive carelessly against 








Supreme Judicial Court, Massachusetts. 


him. The only case which seemed to the court to conflict at 
all with these principles, was the case of Fales vy. Dearborn, 
(1 Pickering’s Reports, 345.) The point decided in that case 
was, that the statute, prescribing the law of the road, and 
requiring parties to turn to the right, was applicable to the 
city of Boston. It appears to have been argued upon that 
point alone, and nothing seems to have been suggested as to 
the negligence of the plaintiff. The words of the decision, — 
that a party crossing must see that he could do so without 
interfering with persons in the proper exercise of their right of 
passing, and was responsible for the consequences if damage 
occurred, —if taken in their broad sense, and without qualifi- 
cation, would conflict with the other cases cited. But it did 
not appear, in that case, that the plaintiff was guilty of any 
negligence. And however that might have been, the court 
were clearly of the opinion, that a plaintiff must show that he 
himself was using ordinary care, and was not driving with 
negligence, in order to entitle himself to a verdict. Excep- 
tions overruled, and judgment on the verdict for the defendant. 


Foge v. WILLcuTtT. 


A person intending to take the benefit of the insolvent law, may, in the absence oi 
any fraudulent intent, lawfully transfer a note to any one, who proposes to becom: 
his surety for the fees of a master in chancery. 

The title of a third person cannot be set up in defence to an action on a note 
regularly and honestly negotiated. 


Tis was an action of assumpsit against the defendant, who 
on Aug. 14, 1843, made a negotiable note payable to Lyman 
Wood’s order. At about this date, Wood applied for the 
benefit of the insolvent law, but the master refused to act until 
his fees were secured. Wood procured the present plaintiff to 
be his surety to the master, and Wood at the same time deliv- 
ered to the plaintiff the note now in suit, as security for the 
fees which the plaintiff might be obliged to pay to the master. 
It was left doubtful on the evidence, whether the name of Wood 
was actually indorsed on the note before, or after, the com- 
mencement of the proceedings in insolvency, though the note 
was delivered before. The assignment by the master to the 
assignee, of Wood’s property, was dated September 4, 1543, 
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and purported to pass all the property of which he was _pos- 
sessed on August 18, 1843. 

At the trial of the case, in the court of common pleas, 
Warp, J. instructed the jury that, in the absence of fraud, 
Wood’s transaction might be lawful. The jury found for the 
plaintiff, and the defendant excepted. ‘The supreme court over- 
ruled the exceptions, Suaw, C. J. observing that the defendant 
could not set up the title of a third person, in defence to an 
action on a note, negotiated in the regular course of business, 
and in good faith. 


Fow.e v. HARRINGTON. 


An indorsement by a surviving partner, in the name of a firm, after the death of the 
other member, of a note payable to the firm, is useless, but the survivor may 


recover on the money counts. 


Tue defendant, surviving member of the firm of Bowen & 
Harrington, made a note of hand in these words : — “ June 13, 
1839. On demand, with interest, for value received, we 
promise to pay Wheeler & Fowle, or order, one hundred and 
forty 33, dollars. For the late firm of Wheeler & Harrington, 
Bowen Harrington.” It appeared that the firm of Wheeler 
& Harrington had been dissolved some time prior to the date 
of the note, leaving a variety of unsettled matters for adjust- 
ment ; that Wheeler formed a copartnership with the plaintiff 
Fowle, prior to the date of the note, which lasted until 1841 ; 
and that this note was given by Wheeler & Harrington to 
Wheeler & Fowle. Wheeler died June 1, 1845. The affairs 
of the firm of Wheeler and & Fowle not having been fully 
adjusted, on the 12th day of June, 1845, Fowle, as the sur- 
viving partner, carried the note, which had remained in his 
possession, to an attorney for collection, and there wrote upon 
its back these words : —‘* Wheeler & Fowle, pay to the order 
of Samuel Fowle.” A suit was commenced on the note, the 
same day, in the name of Fowle. 

In the court of common pleas, a verdict was taken for the 
plaintiff by consent, agreeably to the ruling of Wasnpurn, J. 
Exceptions were taken, and argued before the supreme court. 

MercaLr, J. This was an action upon a promissory note, 
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brought by the plaintiff as indorsee ; and the declaration con- 
tained also the common money counts. The indorsement was 
as needless as it was ineffectual. The proofs did not sustain the 
count upon the indorsement. Neither partner can indorse a 
note in the name of the firm, after the death of the other 
partner. The only question was, whether the money counts 
were sustained by the proof. The indorsement was a nullity. 
The plaintiff was in possession of the note, as surviving part- 
ner, and was the proper person to sue. Harrington, by sign- 
ing the note in the name of his late firm, bound himself, and 
was liable as surviving partner. The court were of the opin- 
ion that the money counts were sustained by the proof. 


—_— 


LInpDA v. Hupson. 


If a writ of habeas corpus be applied for on behalf of any person unlawfully restrained 
of her liberty without authority from such person, an action of trespass may be 
maintained by the person restrained against the person interfering,— but not 
otherwise. 

Tue plaintiff in this case was a female slave of Mr. Hodgson, 

a southern gentleman, who, in 1845, accompanied her master’s 

family to this commonwealth. While in Northampton, the 

defendant sued out a writ of habeas corpus in her behalf, on 
which she was arrested and brought before Judge Dewey (of 
the supreme court) against her will (so alleged.) Judge 

Dewey decided that she was at liberty to go where she pleased, 

but she chose to remain with her master. Contradictory evi- 

dence was introduced as to the authority of the defendant to 
proceed in her behalf, and Judge Wilde, (before whom the case 

was tried a second time, a previous trial having resulted in a 

disagreement of the jury) instructed the jury that upon the 

evidence, there was no legal defence. A verdict was returned 
for the plaintiff, and the case was reported for the opinion of 

the whole court. . 


Suaw, C. J. delivered the opinion of the court, which was 
that the question should have been left to the jury, whether the 
defendant was authorized by the plaintiff to apply for the writ 
of habeas corpus ; with instructions, that if the application was 
made with authority from her, this action could not be main 
tained. Verdict set aside, and a new trial granted. 
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COMMONWEALTH v. TUBBS. 
Three distinct sales are necessary to constitute a common seller. 


Tue defendant was indicted in the municipal court for being 
a common seller of spirituous liquors. A question arose as to 
what constituted a common seller, the defendant contending that 
three distinct sales must be proved. But the court ruled that 
if a person had a bar fitted up and stored with liquors, and kept 
aman employed to sell, and was ready and willing to sell to 
any one who should call, the proof of one sale was sufficient, 
taken in connection with those other circumstances, to consti- 
tute such person a common seller. The jury found the defend- 
ant guilty, and he took exceptions. 


Dewey, J. delivered the opinion of the court, and referred 
to Commonwealth vy. Odlin (23 Pick. 275) as the only case 
in point. The question in that case was, whether three distinct 
sales to the same person were sufficient; and the court held 
that they were, with other accompanying circumstances. This 
would seem to imply, that three sales were necessary, either to 
one or more persons. The question was not, in the present 


case, whether the jury might have inferred, from the evidence, 
that three sales were made ; and possibly they might have done 
so;—but whether one sale, with the other facts stated, 
constituted a common seller. The court were of the opinion, 
that the jury must be satisfied that there were three distinct 
sales. New trial granted. 


KIMBALL, Petitioner, v. Lorine. 
Construction of the Insolvent Act. 


In this case, the court held that the provision of the insolvent 
act in respect to the calling of the second meeting within three 
months, was directory and not conditional; and that the omis- 
sion to call the meeting within the time would not be such an 
error as would render the proceedings absolutely void. And, 
although it might be that the master had not the power, under 
the statute, to call the second meeting, after the lapse of a 
year, yet the supreme court, under the general supervisory 
power given them by the act, could do so. 





Notices of New Books. 


Tue Pennsytvania Law Journat. April, 1848. Edited by an Asso- 
ciation of Gentlemen learned in the Law. Vol. VII., No. VI. Lan- 
easter, Pa. Hammersly & Co. Philadelphia: G. B. Zieber & Co., 
141 Chestnut St. 


The Pennsylvania Law Journal appeared last month under new aus- 
pices. We understand that its senior editor is a distinguished judge in 
the interior of the commonwealth ; while the preparation of decisions, &c., 
is confided to a younger member of the profession, to whom the character 
of ‘‘energy and ability,’’ given him by the retiring editor, eminently be- 
longs. The number before us contains quite an able article on the powers 
of the national and state government, with especial reference to the right 
of state officers to execute United States Jaws. The writer claims au- 
thority in all instances for the voluntary action of state officers, when un- 
restrained by state laws, and furthermore, that states may legislate to 
carry into effect federal laws. We may hereafter examine some of the 
writer’s opinions. 

The rest of the number is taken up with reported cases, several of 
which are referable to the department of medical jurisprudence ; a num- 
ber of abstracts of decisions, very compactly arranged ; critical notices and 
obituary notices. 

We trust the ‘‘ Journal’’ will continue to be published in so valuable a 
form. 


Reports or Cases iN THE Superior Court or Jupicatvre or New 
Hampsuire. Vol. XIII. Second Series. Vol. I. Concord: Pub- 
lished by Asa McFarland, 1847. 


The present volume contains all the decisions of the superior court of 
New Hampshire, from July, 1842, until the July term in Strafford county 
on the succeeding year. ‘There are seventy-four cases. 

It is not too much to say for New Hampshire, that its superior court 
has been surpassed by no other in the Union for its uniform ability. From 
the time of its first organization, its members have been distinguished for 
thorough and exact learning, and the most unimpeachable integrity and 
independence. This'is apparent from the deference which is everywhere 
paid to their decisions, and from the extensive circulation enjoyed by their 
reports. 

The present volume compares favorably with the old series. Some of 
the decisions can be briefly noticed. In Henry v. Sargeant, (p. 320,) there 
is a question of jurisdiction, the mooted point being whether a New Hamp- 
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shire court had jurisdiction of an action to recover damages for assessing 
an illegal tax upon the plaintiff in another state, and issuing a warrant 
against him, upon which he was there arrested. The defendants rested 
upon an assumed principle, that a court could not exercise the penal or 
revenue laws of another nation. ‘The court (Parker C. J.’s opinion) 
denied both the applicability of the principle and its correctness to the 
extent claimed, and held that there was no principle of comity to prevent 
the acts of a public officer from being inquired into by other governments 
from those in which he was appointed, and in which the acts were per- 
formed, citing Story, Confl. Laws, 492, 500, and commenting upon Pick- 
ering v. Fisk, 6 Verm. R. 102, and Hunt v. Pownal, 9 Verm. R. 411. 
In Buffum’s Case, (p. 14) a point of equity practice arose as to the 
proper course to be adopted to compel the execution of a conveyance, 
which had been decreed. The court, noticing the differences of practice, 
declared (see Hawley v. Burnett, 4 Paige Ch. R. 163,) that an attach- 
ment against the party, (an arrest?) for acontempt of this character seems 
not to have been regarded as a criminal proceeding to punish disobedience, 
but as a remedial process for the benefit of the party obtaining the decree. 
In Galusha v. Cobleigh, (p. 85) the question, not very frequently agitated, 
of the meaning of the phrase “ beyond sea,’’ was discussed. It was held 
to mean beyond the jurisdiction. The construction seems fair enough, but 
‘it is an amusing instance of the blundering servility, with which we have 
copied the English statutes, and have taken it for granted that it is an in- 
dispensable condition of sovereignty to be entirely surrounded by salt 


water. 
Our notice of this volume has been prepared without sufficient time for 


a close examination. Most of the cases, as might naturally be expected 
from the geographical position of the state, involve questions in the law 
of real property, which are complicated and technical. 


Setect Decisions or American Courts IN SEVERAL DePpARTMENTS OF 
LAW ; WITH ESPECIAL REFERENCE TO MercantTite Law. With Notes 
by J. J. Clark Hare and H. B. Wallace. Vol. Il. Philadelphia: T. & 
J. W. Johnson, Law Booksellers, Publishers and Importers, 197 Chest- 
nut Street. 1848. 


This is the second volume of a valuable selection of American leading 
cases, and has been prepared under the care of Mr. Hare. It contains 
thirty decisions, selected from the published reports of the supreme and 
circuit courts of the United States, and the supreme courts of the states 
of New York, Pennsylvania, Ohio, Massachusetts, and Connecticut. 
They particularly refer to the following questions of law — Notice ; Guar- 
anty; Discharge of Surety; Abandonment; Constructive total loss; 
Memorandum clause ; Insurable Interest; Forfeiture of policy ; Repre- 
sentation ; Valuation; Warranty of Seaworthiness ; General Average ; 
Wages and Provisions; Sale by master; Pro raté freight; License in 
eases of trespass ; and Foreign Judgments. It will be seen that most of 
the cases relate to questions connected with the law of shipping and 
marine insurance, and we suppose that hereafter the rule will be adopted 
of arranging the cases according to their subjects. 
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OHIO CONTROVERSY. 
Cincinnati, March, 1848. 


Mr. Epiror.—Chief Judge Birchard’s letter to you of January last, 
which appears in the March number of the Reporter, is in facet a malicious 
personal attack on me. It is put forward ostensibly as a defence to my 
review in the Western Law Journal of two of his opinions in ejectment 
eases: Good’s Lessee v. Zercher and Barton’s Lessee v. Morris, (12 and 
15 Ohio Reports.) I am, therefore, entitled to a place on your list of 
correspondents, in reply to the personal as well as the judicial comments 
of one who subscribes himself ‘* Chief Judge of Ohio.’’ This I ean 
readily, and more properly do in separate papers, so as to be explicit with- 
out being tedious. In the review referred to, both of the opinions above- 
mentioned, so far as necessary, were patiently considered and unqualifiedly 
condemned. The single point discussed arose upon the construction of 
deeds made by married women. ‘The conclusions of the Chief Judge, not 
less than his premises, were claimed to be an official assault upon legal 
principles, and a wholesale spoliation of the rights of property of the 
weaker sex. As editor of the Reporter, this discussion of one of the 
highest branches of real property law was brought under your notice, and 
you commented rather favorably upon my part in it. But in speaking of 
the decisions, you fell into the error of supposing that Chief Judge 
Birchard delivered a dissenting opinion in Barton y. Morris. It was in 
that case he delivered the opinion of the court; it was in Good v. Zercher 
he dissented. 

With this introduction I shall first attempt to bring my assailant to a 
proper sense of his offences against that truth and decorum which is re- 
quired among gentlemen; and in the sequel, I will proceed to examine 
and demolish the defence he has constructed of the opinion in Barton v. 
Morris only; that in Good v. Zercher having been virtually abandoned. 

In the personal controversy with me, Chief Judge Birchard has sought 
to prejudice my private and my professional character ; and for that work, 
at the same time to secure the sympathies of the Ohio bar. He has also 
advanced upon me as the self-constituted champion of our supreme court, 
and rendered the warfare as unequal as possible by a flourish entirely 
characteristic. It was difficult, I own, not to make the parade of a title 
which came to the. proprietor by rotation ; and perhaps he might have 
considered due form necessary, as the paper was going out of his juris- 
diction ; or without either of these explanations, it may have become his 
dignified habit for the last twelve-month to verify everything he writes 
under the hand of the ‘* Chief Judge of Ohio.’’ That high official sig- 
nature is appended to an abusive letter which seeks to impair my authority 
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abroad by aspersions of the standing I hold at home as a lawyer and a 
citizen. The letter contains the following charges: — First, that my re- 
views of the decisions of our court in bank, reported in the fifteenth volume 
of the Ohio Reports ‘‘ are full of errors and misrepresentations.’’ Second, 
that I am a disappointed speculator, addicted to the vice of contingent 
fees, and a malicious writer, destitute of the moral sense. Third, and 
finally, that the author has always shunned and despised such men as | 
am, and should distrust himself, and justly incur public suspicion if he 
were to become an object of their approbation. All this is said by one 
who has actually no knowledge of the value, and too little of the mean- 
ing of words, with such lameness in composition that he is under obliga- 
tions to me for making the accusations presentable. And he intends, 
while defying all the canons of reasoning, to be understood logically, so 
that, if possible, these charges shall destroy my influence as a critic upon 
his own and other remarkable contributions to the jurisprudence of my 
native state. But these feeble struggles will hardly compel me to defer 
a purpose which aims higher than the mere immolation of a victim; and 
will extend far beyond the period when he must retire from the bench, 
where there can be no honors for those who do not deserve them. 

In answer to the charges of Chief Judge Birchard, I say specifically, 
that my reviews; as far as I know, are true in all the representations of 
the opinions and arguments which they criticise. They have been several 
months commenced, and have been complimented by the bar, and the 
newspapers ; but none have gainsaid a word of them, to my knowledge, 
till this publication. And I now hereby challenge Chief Judge Birchard, 
or any for him, to designate one material blunder of the reasoning ; or a 
single misstatement of law or of fact in those articles. Unless this shall 
he attempted in some more serious and fortunate manner than has yet met 
my observation, I shall take for granted the untruth of the assertion that 
my reviews ‘‘ are full of errors and misrepresentations.”’ 

On the subject of contingent fees, I claim the right of appeal from the 
inexperience and ill-nature of such men as my accuser to the examples of 
Clay and Webster, and all other professional persons here, or elsewhere, 
of whatever grade. I also state that the peculiar cause of decision in 
Ohio, and the conduct of our judges, especially on the supreme bench, is 
such as to make such fees an indifferent compensation for professional ser- 
vices, rendered for the entire helpless classes to which any individual 
belongs, who is non sui juris, vel non compos mentis. ‘Trespassers upon 
infants, lunatics, married women, and absentees, are systematically pro- 
tected in Ohio, in consequence both of outward pressure and the most 
obvious errors in the conception of judicial duty. I have stood for clients 
of this description in court, and out of court, and against wrong-doers and 
speculators, with such promise of compensation as they could give, and 
often with no hope of its fulfilment, because it was the easiest arrange- 
ment for them ; and because I happen to be so situated myself, that I may 
afford in a just cause, to forego fees, or the possibility of fees, altogether. 
That no man can impeach me of professional imposition under any 
established code of laws, or according to any recognized theory of ethics, 
it is superfluous for me to insist in the community where the facts must be 
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investigated. In my relations to my clients, and in all other transactions, 
I scorn the imputation of unfairness ; and I repudiate the charge of being 
actuated by malice, or of wanting the moral sense as a vulgar subterfuge. 

The allegation of Chief Judge Birchard’s letter, that he has despised 
and shunned me, is probably thoughtless, or it is a misconception quite 
down to the level of his recorded and unrecorded judicial opinions. Sen- 
sible men do not undertake a public defence against the aspersions of des- 
picable persons, unless they are clad with some adventitious authority of 
office, which has never been my misfortune. The truth is, that having no 
deference for mere station, by nature, nor education, | have uniformly 
shown such coolness towards Chief Judge Birchard, that any man would 
be warranted in calling it aversion, and he has governed himself accord- 
ingly, but with entire innocence of comprehending the true state of our 
relations. I have not on any oceasion, since his election to the supreme 
bench of Ohio, nor before, had, nor desired to have, any intercourse with 
him olt of court, and my actions were fairly explained by matured and 
repeatedly expressed opinions on various passages of his judicial career, 
and of his evident lack of ability and acquirements. 

As I have now finished what is required in strict reply to the accusa- 
tions of Chief Judge Birchard, this is the appropriate place for the intro- 
duction of some of the most familiar examples of official delinquency 
which make up his public character, and justify my uniform condemnation 
of it. I propose only to advert to such judicial acts as are conclusive ; 
acts which could not be attributed to any man pretending to be a lawyer ; 
or fit to sit in solemn judgment upon the lives, and fame, and fortunes of 
men and women. He must be mute under the infliction, for he has not 
more provoked than justified its pangs. It is not for him to expect to 
escape from the most obvious as well as most easy form of retort for the 
injuries he has attempted; nor is it for me to connive any longer at his 
protracted impunity. He has enacted such scenes as the following, in 
the Ohio court of last resort. 

On the last day of the session of 1843-4, he decided Sasser’s case, (13 
Ohio Reports,) which was error from a sentence in the Hamilton common 
pleas, imprisoning him for twenty years, for having counterfeit money in 
his possession, with a bad intention. Chief Judge Birchard thought the 
prisoner had been convicted of passing counterfeit money ;— another 
offence altogether, and affirmed the sentence. During the vacation, he 
wrote out an opinion on the real case, as he understood it; but his own 
syllabus contains three propositions, none of which are involved nor were 
disputed. 

At the previous session of the same court, the four judges were equally 
divided in Andrew Walton’s case for murder in the first degree, depending 
likewise on writ of error, previously granted by two of them. Instead of 
continuing the case, Chief Judge Birchard concurred in getting rid of it, 
by ordering the plaintiff to be hanged upon a given day. And he also 
concurred in suppressing the report of such a proceeding, though it had 
the same undoubted right to appear; and should have been published for 
more reason than any other case in the proper volume. On the interven- 
tion of the then Chief Judge (Lane) and of the Cincinnati bar, the governor, 
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by a commutation of punishment, saved the state the enduring disgrace 
of hanging the plaintiff, because the judges stood two and two on the 
merits of a case in court, which should therefore have been continued. 

In Shoemaker’s case also for murder in the first degree, same session, 
12 Ohio Reports, 43, he concurred in the opinion against an application 
for writ of error, which holds under our law of murder, making ‘‘ pre- 
meditation and deliheration’’ the ingredients of the highest guilt, that a 
moment’s thought before, or at the very instant of the fatal blow, is 
enough to fulfil all the requisitions of the statute. Shoemaker was 
hanged pursuant to his sentence; but a whole life of violence could not 
have inflicted as much harm upon society, as the decision of the court 
which commanded his execution by nullifying the most humane and philo- 
sophical legislative enactment for murder extant. 

The opinion of Chief Judge Birchard in Clark's case, another homi- 
cide reported in the same volume, is worthy of perusal by all who are 
really sanguine in the doctrine of amelioration of the death penalty. The 
culprit was insane, and there was nothing to authorize the ignominious 
death which he suffered. For him, at least, the case shows that the gates 
of the lunatie asylum should have been opened, instead of the scaffold and 
the grave. The learned judge above-mentioned tried the cause at Nisi 
Prius ; and wisely reviews, of course to confirm, his own decision in the 
court in bank, He has appended to the report a specimen of his original 
charge to the jury, which is made worthy, by its hue, of the judgment 
itself. 

I have adduced these criminal cases, because they arrest at once, and 
most deeply engage the minds of reflecting men in the revolt against the 
participator in such cruel transactions. Along that ensanguined, but still 
illuminated track, Chief Judge Birchard must come forward to malign 
and prostrate those who have ever refused to countenance his pretensions. 
It is some test of my sincere hostility to him and them, that I should have 
been engaged in the preparation of an analysis of the criminal cases of 
magnitude in this state, which in due time shall become more familiar 
than ever to the bench; and I believe, more repulsive, if possible, to the 
bar. Justice requires that there should be a faithful application of the 
laws in that dreadful extremity which touches the very life of the citizen. 
And if ever the members of the profession can speak in the language of 
vindicated reason and humanity to our judges, they will be compelled to 
desist from wading in the blood of judicial victims with composure, so 
frequently as to shock the coarsest sense. As the criminal law is now 
administered in this state, if I could fly my country for any cause, it would 
be to escape the fate which may attend whomsoever shall have been 
charged with murder, in what form soever. 

I had made a note of the behavior of Chief Judge Birchard in several 
civil cases last winter, for this paper, but shall omit further specifications 
of particular instances of his misconduct in office. They will be brought to 
his notice hereafter in a less cursory form ; and what I shall have to say 
in my remarks upon the acknowledgment question herewith, will suffi- 
ciently support the uniformity of that judicial propensity to blunder, which 
evoked this communication. 
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Another topic remains, which does not require protracted consideration. 
Indeed, I dwell upon it only because it will enable me to introduce the 
lesser, but indispensable lights and shadows of the portrait before us. 
Surely the sympathies of the Ohio bar are too well adjusted to entertain 
the appeal of Chief Judge Birchard, to whom they have so often ap- 
pealed in vain for errors by him persevered in, because by him committed. 
They will doubtless allow for the system under which he is forced to do 
his share of business, like a mail carrier, and often in the saddle, during 


the annual flight through more than eighty counties; besides sitting half 


the winter in bank, for the ostensible correction of the venial offences in- 
separable from such a state of things. ‘They must also allow for the 
range of talent and reputation which alone can be commanded for twelve 


hundred dollars a year. ‘They must also allow for the hard condition of 


judicial promotion in Ohio; that the candidate shall have been, and like- 
wise continue to be, a political partisan. After these allowances, not 
much remains to be reasonably, much more confidently expected ; but we 
might decently require ordinary learning, diligence and courtesy on the 
supreme bench of the third state of the Union. There is, however, nothing 
of the kind except a capacity for ruthless despatch, and a corresponding 
facility of mistake, which, added to the bias of the court, curtails the even 
chance for truth and justice which attends alike the lot, the ordeal, or the 
magistrate. And Chief Judge Birchard is, without doubt, entitled to take 
rank as the foremost exponent of our wretched judicial machinery, into 
which he has thrust kindred defects, not easily found in any other person. 
In the first place, he very properly graduated the value of his services by 
the scale of compensation which applies to obscure practitioners in interior 
towns. He then, very improperly, got up the ery of persecution for hav- 
ing been turned out of some office in the federal government; and con- 
ducted his canvass on the pot house plan, so as to ensure his election by 
that legislative majority which is our only constitutional arbiter of judicial 
qualification. He has continued always to deserve his commission by a 
consistent fidelity of party sentiments and services. You shall see him 
at any time during the winter session of the supreme court rallying the 
physical foree section of democrats incessantly to some new nonsense ; or 
doffing his ermine to sit through succeeding hours on the bench of last 
resort, and on the seats of a democratic state convention. By such judges, 
and such influences, the court in bank has become an inverted Grotto del 
Cane, much more dangerous to men, than to meaner animals: ** howling’”’ 
being indeed the epithet commonly applied by the judges themselves, to 
oral discussion in that place. 

On his circuit the manners and intelligence of the present Chief Judge 
of Ohio, correspond with no previous degenerate example. ‘They sink far 
below the lowest appreciable point of judicial gravitation. Of course the 
bar suffer accordingly. They must argue the dearest rights of man to 
one who cannot comprehend adequately, nor is disposed to pay attention. 
In their feelings, therefore, not less than their interests, they are victim- 
ized by a judge who boasts alike a vicious education, and a darkened un- 
derstanding. And the complaint of the profession, so far as the members 
are ingenuous and enlightened, is loud and universal. With all the draw- 


4* 






Cog SE 


LEG 


ss ae = SATE 





weet t Assia > 


nig talnetigaain 








42 Miscellaneous Intelligence. 


backs of the system, it is conceded that the judges are to blame. ‘That 
the principal offender of the four should speak in cunning phrase of his 
love for ** high-minded and honorable practitioners; *’ and his correspond 
ing aversion to the “‘ greater nuisances”’ of the bar is a declaration dex- 
terous enough, but it will fall lifeless to the ground. And as to his 
affirmation that he discountenances ‘‘ bad practice ’’ occasionally; that 
goes for nothing in one whose habitual deportment baffles alike description 
and amendment. 

The calumnies of Chief Judge Birchard can do me no permanent in- 
jury; and I have answered them and him only because they and he are 
alike misplaced and notorious. Another year or two will finish the con- 
spicuous title and the presumptuous career of a judge whose mischief has 
made him memorable, and whose folly instead of concealment has courted 
chastisement. This is present consolation; and there will be open and 
unanimous rejoicing when that event shall restore the ascendancy of the 
laws, and vindicate the integrity of the censors through whose efforts have, 
on all occasions, been asserted the principles which form their only appro- 
priate foundation. W. M. Corry. 


Copyricut. In the recent case of The Bishop of Hereford v. Griffin 
et al. in the Vice Chancellor’s Court in England, a motion was made to 
dissolve an injunction to restrain the defendants from printing, publishing, 
and selling, or otherwise disposing of any copies of the article or essay 
on the life of Thomas Aquinas, as a separate or distinct work, or other- 
wise than as a part of the work, entitled, ‘The Encyclopedia Metro- 
politana.’ The article in question was written by the plaintiff in 1833 for 
the Encyclopedia, at the request of Messrs. Baldwin and Cradock, then 
the proprietors thereof. The defendants, who were now the proprietors 
of the Encyclopedia, a short time since intimated to the plaintiff that it 
was their intention to publish the said article in a separate book at the 
price of 3s. 6d. This the plaintiff objected to; but the defendants per- 
sisted in their intention, in consequence of which the injunction was applied 
for and granted in terms above-mentioned. On behalf of the defendants 
it was contended that when the plaintiff entered into the contract to write 
the article for the Encyclopedia he parted with all his copyright, and the 
defendants, who were now the proprietors of the Encyclopedia, had full 
right to publish the said article in any form they might think fit; that 
such was the usual understanding in respect of all articles furnished to a 
work of this nature, unless there was some express stipulation to the 
contrary. ‘There had been many thousand contributors to this work, and 
with some of them there had been an agreement that they only parted 
with their copyright for the purpose of this Encyclopedia, but no such 
contract had been made with the plaintiff. After hearing the arguments 
of counsel on both sides, the vice-chancellor said, his opinion was, as 
well as he could understand the case, there was nothing to try at law, 
because Dr. Hampden was the original author, and thereby had the copy- 
right entirely, except so far as he had parted with it, and he represented on 
his affidavits, that he wrote it for the publication in question, expressly by 
words which followed ; and he certainly represented that he did not give 
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any additional right beyond the mere right to publish the article in the 
Encyclopedia. It appeared to his honor that the defendants, for some 
reason, had stated their case in their answer in a manner particularly 
novel. ‘They stated that they believed it to be true, that it was proposed 
to the plaintiff to write the article, that he acceded to the request, and in 
1833, furnished it to Messrs. Baldwin and Cradock, who paid for it at the 
rate of seven guineas per sheet; and that all such articles were, as the 
defendants believed, uniformly composed on the terms that the copyright 
should belong exclusively to the publishers and proprietors, except under 
special reservations. With respect to any right of publication by the 
plaintiff, it must be taken to be the law of the land, that everything was 
in the plaintiff so far as he had not parted with it, and therefore a special 
agreement was not necessary for such articles. Then the defendants 
stated that they always understood the copyright in such articles to be in 
the publisher. This did not meet the plaintiff's case. ‘The court was 
asked to consider the plain language of Dr. Hampden’s affidavit, which 
remained as it stood, and nothing was brought forward on the answer to 
displace the plaintiffs case. The defendants had thought fit to make a 
show of a case, abstaining from stating the substance. ‘The motion must 
be refused with costs. 


DisquauiricaTion oF Witnesses. The following account of the case 
referred to in page six of the present number, is taken from the Salem 
Register, and may be relied on as authentic. ‘‘ In the year 1798, a young 
lad, eighteen or nineteen years of age, residing in the western part of the 
state, was arrested with two others, on the charge of stealing a grindstone 
from a man in the town, and carried before a justice of the peace, who 
fined each of them one dollar. The young man referred to declared his 
innocence of the crime, and appealed to the court of common pleas; but, 
before the sitting of the court, was induced by his friends to settle the 
matter, rather than be arraigned as a thief, the justice giving him to under- 
stand that no record would be made of the ease, and that it would probably 
never again be thought of. It was subsequently well ascertained that the 
lad was in fact entirely innocent, another boy having acknowledged that 
he himself committed the offence. The young man grew up, and has 
ever since resided in the same town, sustaining a most exemplary charac- 
ter. He has held several offices of trust and responsibility, has served 
many times as a juror, and has been a worthy member of a congregational 
church for thirty or forty years. A few weeks since, having brought 
an action against one of his neighbors, it became necessary for him to 
make oath on his account; but being about to take the oath, to the utter 
astonishment of the gentleman and of all present, the record of the con- 
viction before the justice of the peace, alluded to above, was produced, 
and read by the opposing party, into whose hands it had by some means 
come, after the death of the justice! Here was an old gentleman, sixty- 
six years of age, who had from his boyhood deservedly enjoyed the repu- 
tation of an honest and virtuous citizen, held up to the community as a 
convicted felon, and deprived of the rights of citizenship, for an offence 
which, if he were really guilty, was committed nearly haifa century 
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ago!’’..... “In this state of the matter, application was made to 
the executive, for a restoration of civil rights to the worthy old man, 
as he did not wish to descend to the grave with this stigma resting on, 
and upon the testimony of his excellent character for more than forty 
years, during the whole of which time one of the witnesses had known 
him, his rights were promptly restored.’’ The matter has not stopped 
with the executive, but the judiciary committee of the house of repre- 
sentatives of this commonwealth, have reported a bill abolishing the dis- 
qualifications of interest and infamy ; substantially the same with Lord 


Denman’s act. 


Common-Carriers. In 10 Law Rep. 524, a casual mention was made 
of the decision of Judge Vanderpoel, in the case of Stoddard et al. v. Long 
Island Ral Road Co. In that case a question of liability arose between 
Adams & Co.’s express line, and the company which conveyed it. The 
verdict of the jury in that case was affected by the evidence, but the court 
held most decidedly, (and it is stated that all the judges of the superior 
court of the city of New York had previously concurred in it) that the 
owners of the express lines, and not the owners of the steamboat or rail- 
road, &c., on which their crates were transported, sheuld be held liable as 
common-carriers, for the goods undertaken to be conveyed by express-men. 
In the article in the Law Reporter, it was also stated that the same ques- 
tion was involved in the case of Merchants Bank v. N. J. Transportation 
Co., at that time pending in the supreme court of the United States 
The latter case has since been decided, in direct opposition to Judge Van- 
derpoel. It is not for us to sit in judgment upon the decisions of that 
court, but the correctness of that decision (upon this single point) appears 
to be questionable. ‘The Merchants Bank had filed a libel in the admi- 
ralty against the Transportation Co. to recover damages for the loss of 
some specie, contained in boxes in Harnden’s crate while on board the 
Lexington steamboat, and which, when that boat was burning, were torn 
open and used as fire buckets by the passengers. Harnden had been in 
the habit of carrying specie for the bank, and had a standing contract with 
the Transportation Co., under which he was to have the liberty of trans- 
porting one crate daily, and was to assume the sole responsibility for all 
goods, &c., intrusted to his charge. This limitation was inserted in his 
advertisements and receipts, and published as generally as was practicable. 
Under these circumstances, while no one would deny that the liability of 
common-carriers should attach to some one, it should seem to belong to 
Harnden & Co., and not to the Transportation Company. Exclusive 
credit was given to them, and what other test can there be? 

We confidently deny the correctness of this decision, because we know 
that at the Moot Court of the Law School in Cambridge, in July, 1845, 
the late Judge Story assigned this very case for trial, submitting the evi- 
dence, &c., which had been prepared for the hearing at Washington, and 
held, most unequivocally, that as exclusive credit had been given to Harn- 
den & Co., they alone were liable. 


ATTACHMENTS IN THE Unitep States Courts. The following isa 
faithful copy of the act of congress to make attachments which are laid 
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under process issuing from the courts of the United States, conform to the 
laws regulating such attachments in the courts of the States. 

Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That whenever, upon process 
instituted in any of the courts of the United States, property shall here- 
after be attached to satisfy such judgment as may be recovered by the 
plaintiff on such process, and any contingency occurs by which, according 
to the laws of a state, such attachment would be dissolved upon like pro- 
cess pending in, or returnable to, the state courts, then such attachment 
or attachments made upon process issuing from, or pending in, the courts 
of the United States within such state shall be dissolved, the intent and 
meaning of this act being to place such attachments in the courts of the 
States and the United States upon the same footing: Provided, That 
nothing herein contained shall interfere with any existing or future law 
giving priority in payments of debts to the United States. 

This act was approved March 14, 1848. 


Curious Mistake. An error occurred recently at the Manchester 
(Eng.) sessions. An indictment had been sent up to the grand jury 
against a woman for stealing music, but, deeming the evidence insufli- 
cient, they found no bill against her. Instead, however, of cutting the 
bill, as is the usual practice in that court, the words ‘‘ No bill,’’ were 
written upon the indictment, and it was sent down uneut. The clerk of 
the peace did not observe the words ‘‘ No bill,’’ and the woman being 
called up in her turn, was arraigned, and pleaded guilty, and was sen- 
tenced by the recorder to six months’ hard labor. Shortly after she had 
been sent down to the New Bailey Prison, the chief superintendent re- 
marked to a member of the grand jury that there had not been a single 
case yet in which they had not found a bill. The reply was, ‘* Yes, there 
has been one,”’ and the case of this woman was mentioned. This led to 
further inquiry, and the facts having been stated to the recorder, the 
learned gentleman immediately sent an order for the discharge of the 
woman, who was so much affected on receiving the intelligence, that she 
was immediately seized with hysterics. 


DAMAGES AWARDED FoR Loss oF Lire aNpD Raitway AccIDENTS IN 
France. The correctional tribunal of Orleans was recently called upon 
to award damages, for injuries resulting from an accident on the Orleans 
railway. One of these parties was a female named Garbe, of Orleans, 
who received some violent contusions ; the company had offered her 500f,, 
and the tribunal awarded her 1000f. The other party was the widow of 
a man named Perrin; the man having died after having both legs, which 
were crushed, amputated. The tribunal awarded the widow and hei 
children 15,000f., 14,000f. of which are to be placed in the public funds, 
the interest to be allowed to the widow for life, and at her death the fund 
to be divided among her three children. On the marriage of her two 
daughters, they are each to receive fortunes of 1500f., the same as thei 
father allowed to the eldest girl, and the interest paid to the widow is to 
be reduced in proportion to the amount withdrawn. Finally, if the widow 
shall marry again, she is only to receive a third of the interest on the 14,0001. 
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Obituarn Notice. 


At the capitol, in Washington, February 23, the HonoraBie Joun Quincy ADaMs, 
aged S1, ex-president of the United States, and at the time of lis decease, a membei 
of the house of representatiy es. 

The circumstances of Mr. Adams’s death have been published to the whole coun 
try, and the record of his life is known to the world. It would be doing injustice to 
the general appreciation of his character by his countrymen to call particular attention 
at this time to his services and virtues; and after the spontaneous manifestations of 
sympathy and respect, both public and private, throughout the Union, it would seem 
like empty parade to attempt any further eulogy. 

Mr. Adams’s character has been considered by those who have contemplated it as 
the character of a statesman, a diplomatist, ora man. It is due to that profession 
which he selected, and of which, had he confined himself to its practical duties, he 
would have been so distinguished a member, to consider his course as a lawyer. 

It is well known that, upon leaving college, Mr. Adams pursued the study of the 
law in the office of Hon. Theophilus Parsons, of Newburyport, afterwards chief jus- 
tice of the commonwealth, and one of the most celebrated lawyers of the country. 
During three years after completing his studies, he devoted himself to the duties of his 
profession in Boston, and at the expiration of that time, he entered public life, and con- 
tinued to perform political duties until the time of his decease. So high an estimate was 
placed, however, upon his professional merit, that he was offered by President Madi- 
son, the place upon the bench of the supreme court of the United States, which was 
made vacant by the decease of Mr, Justice Cushing, and which was eventually occu- 
pied by the late Mr. Justice Story. It is believed that Mr. Adams never afterwards 
appeared before any court, except in the case of the slaves of the Amistad before the 
supreme court at Washington. 

But though he appeared so rarely at the bar, he invariably exhibited the accurate 
discipline and firm spirit of an educated and upright lawyer. In every position which 
he occupied ; in the executive departments of the national government; in the courts 
of Europe, while discharging the most delicate diplomatic duties ; and, most of all, 
in that forum, where, for so many years, he triumphed in debate, in the federal house 
of representatives, the intluence of a thorough legal education was manifest to all. 
For, in a legal education is comprised not only the knowledge of the forms of prac- 
tice, or of the jurisdiction of courts, but also of those principles of public and private 
conduct which have been suggested by the experience of past time, and preserved in 
the writings of wise men. From studies such as these, pursued with judgment, and 
tested by their application to matters of daily life, result exact habits of thought and 
reasoning, a nice discrimination, a retentive memory, an eagerness in the pursuit of 
knowledge, and a willingness to obtain information, even from opponents, 

These were the qualities which Mr, Adams possessed to a remarkable degree, and 
which he always exhibited. Nor did he lack those qualities for which men are in- 
debted to art rather than nature, and to which a legal education is so eminently con- 
ducive ; quickness, concentrativeness, clearness, and force of expression. 

It would be supererogatory to add that the ex-president possessed all those virtues 
which should result from a faithful study of the law, and a consideration of its true 
objects ;—a love of social order, a veneration for the constitution and laws of his 
country, a sympathy for the neglected and oppressed, and a firm resolution that the 
institutions of government should enure to their benetit, and should not be abused to 
their injury. He was a lawyer while he was a statesman, and a statesman while he 
was a lawyer. 














Insolvents in Massachusetts. 





Name of Insolvent. 


Adams, Nathaniel M. ca 


Andrews, Seth, 
Angier, Calvin, 
Baker, Freeman 
Barnaly, James M. 
Belcher, John, 
Bicknell, Stephen, Jr. 
Bissell, Benjamin P. 
Brigham, Samuel, 
Brooks, Lucian B. 
Brown, Howard J. 
Bundy, Danford H. 
Burns, Austin, 

Butts, Henry R. 
Callahan, Francis, 
Campbeli, John R. 
Carlton, F. A. 

Carr, Joseph F. 
Chapin, Ephraim A. 
Chapman, John, 
Chase, Henry B. 
Clark, George, Jr. 
Cleveland, Charles D. 
Cobb, Leander P. 
Coleman, Jeremiah, 
Collier, James M. 
Collins, J. H. etal. 
Coombs, Timothy 8. 
Copp, James M. 
Corliss, Emery, 
Cracklin, ‘Thomas, 
Crocker, Henry, 
Currier, William, Jr. 
Cutler, Francis 8. 
Cutler, James, 
Danforth, Jarvis, 
Daniels, Moses K. 
Dean, Perley, 

Denny, John, 
Ellenwood, George R. 
Eugram, Newman, 
Fluent, Paul C. 

Fogg, Ezra D. 

Gayle, A. B. 

Gerry, William G. 
Gibbs, William P. 
Gifford, Christoper, 
Goldthwaite, Benoni L. 
Gregg, Alexander, 
Hall, Albert, 

Hall, Isaac C. Jr. 
Hanson, Stephen, 
Hatch, Cutler, 
Hathaway, William H. 
Haverty, Daniel, 
Hayden, Abel T. 


| Residence. 


| Worcester, 
Douglass, 
Boston, 
Boston, 
Raynham, 
Boston, 
Weymouth, 
Chesterfield, 
|Boylston, 
/Stoneham, 
Lynn, 
Worcester, 


Lynn, 

New Bedford, 
Leicester, 
Boston, 
Chelsea, 
Newburyport, 
South Hadley, 
Marblehead, 
New Bedford, 
Boston, 
Boston, 
Boston, 
Boston, 
Fitchburgh, 
Boston, 
Harwich, 
Saugus, 
Lawrence, 
Boston, 
Boston, 
‘Newburyport, 
Lowell, 
Boston, 
Boston, 
Cambridge, 
Worcester, 
Boston, 


| Boston, 


Chesterfield, 
Chelsea, 
Boston, 
Boston, 
Cambridge, 
Lexington, 
Boston, 
Millbury, 
Medford, 
Uxbridge, 
Boston, 
Lynn, 

Fall River, 
Fall River, 
Lancaster, 
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Commencement of | 


Proceedings. 
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Isaac Davis. 


Name of Master or Judge. 





{Henry Chapin. 
|Ellis Gray Loring. 
Bradford Sumner, 
Horatio Pratt. 
|Bradford Sumner. 
‘Sherman Leland. 
\C. P. Huntington. 
iB. F. Thomas. 
Nathan Brooks. 
David Roberts. 
Charles W. Hartshorn, 
|David Roberts. 
lOliver Prescott. 
{Henry Chapin. 
|Bradford Sumner. 
| Bradford Sumner. 
| David Roberts. 
|Edward Dickinson, 
John G. King. 
Oliver Prescott. 
|Ellis Gray Loring. 
Bradford Sumner. 
|Bradford Sumner. 
Bradford Sumner. 
\Charles Mason. 
Bradford Sumner. 
-Nymphas Marston, 
'David Roberts. 
James H. Duncan. 
Bradford Sumner. 
' Bradford Sumner. 
David Roberts. 
George W. Warren. 
Bradford Sumner. 
Bradford Sumner. 
George W. Warren. 
Henry Chapin. 
|Bradford Sumner. 
Bradford Sumner. 
iC, P. Huntington. 
/Ellis Gray Loring. 
| Bradford Sumner. 
Bradford Sumner. 
Ss. P. P. Fay. 
‘George W. Warren. 
Edward G. Loring. 
| Henry Chapin. 
S. P. P. Fay. 
|Henry Chapin. 
Bradford Sumner, 
John G, King. 
iC. J. Holmes. 
Horatio Pratt. 
'Henry Chapin. 
| Bradford Sumner. 
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48 Insolvents in Massachusetts. 








Commencement of 




















Name of Insolvent. | Residence. Proceedings. | Name of Master or Judge. 
Hayden, Caleb, Jr. Braintree, Mar. 13, ‘| Aaron Prescott. 
Henry, Harry C. Buston, “ 7,  |Ellis Gray Loring. 
Hersey, Warren A. | Hingham, “ “A | Bradford Sumner. 
Hichborn, Alexander, South Reading, . iGeorge W. Warren. 
Holden, Luther, | Woburn, Feb. 5, |S. P. P. Fay. 
Holmes, William C. Boston, Mar. 2 Edward G. Loring. 
Hiurll, George C. | Boston, “ 27, [Bradford Sumner. 
Jenkins, Joseph, Boston, « 30, | Bradford Sumner. 
Jenness, Warren, ‘Boston, “ 18, |Bradford Sumner. 
Jordan, William L, Boston, * 698, (Bradford Sumner. 
Jossiyn, John H, et al. Roxbury, « 64,  =|Sherman Leland. 
Judd, James W. |Cambridge, “« 9 George W. Warren. 
Judkins, Jerome B. Boston, ‘“s 4,  |Bradford Sumner. 
Knowlton, Calvin, | Worcester, “30, Isaac Davis. 
Lakeman, James, |Boston, “ 24, Bradford Sumner. 
Lawrence, Joha, 2d (Groton, 10, Bradford Russell. 
Leavitt, Samuel D. |Lynn, “ 15, David Roberts. 
Leland, Jesse D. Boston, be 8, Ellis Gray Loring. 
Lincoin, Amasa W. Amherst, “3, Edward Dickinson. 
Low, Darling, Danvers, sc 43, John G,. King. 
Lull, Samuel E. Lowell, ‘30, Nathan Brooks. 
Macker, Mary D. | Taunton, “40, Horatio Pratt. 
Mam, William, Blackstone, “ % Henry Chapin. 
Marston, William F. Brighton, << 631, George W. Warren. 
Mather, Dwight, | Lee, “ 10, William P. Walker. 
Moore, Charles K. | Leominster, es +% Henry Chapin., 
Moore, Henry, Leominster, “eo ¥, Henry Chapin. 
Muliken, John W. Boxborough, “ 694 S. P. P. Fay. 
Newhall, Morton, Boston, “« 16, Bradford Sumner. 
Newton, George H. | Medford, & 3, George \W. Warren. 
Nickerson, Nathaniel, Harwich, “ 20, Nymphas Marston. 
Nutter, Ethel O. Lawrence, 6 4 James H. Duncan. 
Osgood, Ezekiel, Salisbury, ss 697, James H. Duncan. 
Parks, S. Augustus, Boston, <o 3, Bradford Sumner. 
Patten, Thomas B. Newbury, “93, James H. Duncan. 
Peirce, Benjamin F. Middlefield, ‘ ll, Cc. P. Huntington. 
Perry, William, Boston, “ce 3,- | Bradford Sumner. 
Pinder, Joseph, Lowell, cc 98, Bradford Russeil. 
Piper, James M, Barre, “ §, Isaac Davis. 
Plaisted, Samuel P. Lawrence, “ 6, James,H. Duncan. 
Poor, Charles A. Boston, “« § Bradford Sumner. 
Powers, Jonathan J. Shirley, s il, Bradford Russcll. 
Pray, Seaver, Andover, “« 2, James H, Duncan. 
Prentiss, Hartwell H. Boston, <« Ellis Gray Loring. 
Rand, Obed, Roxtury, * 323i, Sherman Leland. 
Read, Harrison O. Boston, “ 98 Bradford Sumner. 
Rice, Sewall, Worcester, « 15, |Henry Chapin. 
Rickerson, Apollos, Dartmourh, © 95, (Oliver Prescott. 
Rivers, Benjamin, Chelsea, ss 68, Bradford Sumner. 
Robbins, George, Watertown, “ 44, S. P. P. Fay. 
Robbinson, John R. Newton, Feb. 14, S. P. P. Fay 
Robinson, Ebenezer, Lunenburg, Mar. 15, Charles Mason. 
Rooth, Henry, New Bedford, “18, (Oliver Prescott. 
Russell, ‘Timothy A Chesterfield, “ 90, C. P. Huntington. 
Saltonstall, Richard, Boston, « 31, |Ellis Gray Loring. 
Sherburne, David, | Boston, “e 9, Bradford Sumner. 
Sherman, William, Jr. et al.| Watertown, * == 8, ~—s | Bradford Russell. 
Shorey, Charles A. Lynn, 66 6, John G King. 
Smith, Henry B. New Bedford, e 6435, Oliver Prescott. 
Smith, John F. Boston, “698, | Bradford Sumner. 
Smith, Jonas G. Boston, © 28, {Bradford Sumner. 
Stearns, Francis C. Framingham, Feb. 3, |S. P- P. Fay. 
Stevens, William et al. Beston, Mar. 24, Bradford Sumner. 
Stocker, William, Chelsea, <s 8, Ellis Gray Loring. 
Sylvester, George D. Hingham, Feb. 4, |Ebenezer T. Fogg. 
Wales, Theron, Weymonth, Mar. 22, | Nathaniel T. Safford. 
Wells, Charles G. Boston, “18, i Bradford Sumner. 
Wheeler, Ethan A. Boston, * 14, Bradford Sumner. 
Wheeler, Elisha, Boston, « 31, Bradford Sumner. 
Wheelock, Wiiliam R. Uxbridge, « 36, Henry Chapin. 
Whitaker, Daniel, Andover, se 3s James H. Duncan. 
Wilcox, Ezra 8. et al. New Bedford, ss 0, Oliver Prescott. 
Williams, Paul U. Charlton, « 99, Isaac Davis. 
Wilson, Joseph W. Lawrence, he 1 James H,. Duncan 
Young, Lemuel D. Groton, “ 18, Bradford Russell. 








